1 & S M-26760 and I, & S. M-26750 Sub 1,
rate inoreases for under 1,000 pounds, cen~
tral and southern region, now being as-
gigned hearing June 25, 1973, at the offices
of the Interstate Commerce Commission,
wWashington, D.C.

MC 110098 Sub 120, Zero Refrigerated Lines,
now nssigned May 16, 1973, at San Fran-
cisoo, Callf,, 1s eanceled and application is
dismissed.

MC-115841 Bub 438, Colonial Refrigerated
Transportation, Ine, Is continued to June
18, 1973, at the Top of the 21 Motel, High-
jand and 21st Avenues South, Birmingham,
Aln,

MC-C-7070, Danigarno Transportation, Inc.,
investigation and revocation of certificates,
now assigned May 7, 1973, at Denver, Colo,,
1a canceled.

[sEaL] RoserTt L, OswALD,

Secretary.
|FR Doe¢.73-8064 Filed 5-4-73,8:45 am|]

FOURTH SECTION APPLICATIONS FOR
RELIEF

Mayx 2, 1973.

An application, as summarized below,
has been filed requesting relief from the
requirements of section 4 of the Inter-
state Commerce Act to permit common
carrlers named or described in the appli-
cation to maintain higher rates and
charges at infermediate points than
those sought to be established at more
distant points,

Protests to the granting of an applica-
tion must be prepared in accordance
with rule 1100.40 of the general rules
of practice (49 CFR 1100.40) and filed on
or before May 22, 1973.

FSA No. 42670—Lumber and Iumber
articles from points in Montana, Filed
by Trans-Continental Freight Bureau,
Agent (No, 482), for interested rail car-
riers. Rates on lumber and lumber arti-
des, in carloads, as described in the ap-
plication, from Nathan and White Sul-
phur Springs, Mont., to points in western
;léucx;kune and Illinois territories on the

Grounds for rellef—Market and car-
rier competition.

Tarif—Supplement 153 to Trans-
Continental Freight Bureau, agent,
tariff 28-Q, ICC No. 1750. Rates are pub-
111;??‘1 to become effective on June 5,

FSA No. 42671—Cereal food prepara-
tions within the western district. Filed
by Southwestern Freight Bureau, agent
(No. B-413), for interested rail carriers.
Rates on cereal food preparations, in
carloads, as desoribed in the application,
from, to, and between points in Colo-
Tido-Utah-Wyoming Committee, Illinois
might Association, Southwestern
B ight Bureau, Texas-Louisiana Freight

ureau, and Western Trunk Line Com-
mittee territories.

S Grounds for relief—Revision in car-
%ad minimum welghts,
NPSA No. 42672—Joint water-rail con-
oo Der ra ippon Yusen Kaisha,
; led by Nippon Yusen Kaisha (No. 4),
Or itself and interested rail carriers.
tes on general commodities, between
m"““ in Japan, Korea, Hong Kong, and
Wan, on the one hand, and rail

NOTICES

stations on the U.S. Atlantic and Gulf
seaboard, on the other.

Grounds for relief—Water competi-
tion,

By the Commission.

[searl RoseERT L. OSWALD,

Secretary.
[FR Doc.73-8963 Plled 5-4-73;8:45 am]

[Ex Parte 241; Rule 10, Exomption 30,
Amdt, 1]

LOUISIANA AND ARKANSAS RAILWAY CO.
Exemption From Mandatory Car Service
Rules

Upon further consideration of Exemp-~
tion No. 39 (Louisiana and Arkansas
Railway Co.) issued April 13, 1973

It is ordered, That, under authority
vested in me by Car Service Rule 19, Ex-
emption No. 39 to the Mandatory Car
Service Rules ordered in Ex Parte No.
241 be, and it is hereby, amended to
expire May 15, 1973.

This amendment shall become effective
April 28, 1973.

Issued at Washington, D.C., April 27,
1973,
INTERSTATE COMMERCE
COMMISSION,
Lewis R. TeEpPLE,
Agent.

[FR Doc.73-8061 Filed 5-4-73;8:45 am|)

[sEavLl

[Ex Parte 241; Rulo 19; Exomption 40,
Amdt.?]

LOUISIANA & ARKANSAS RAILWAY CO.
Exemption From Mandatory Car Service
Rules

Upon further consideration of Exemp-
tion No. 40 (Louisiana & Arkansas Rail-
way Co.) issued April 19, 1973}

It i3 ordered, That, under authority
vested in me by Car Service Rule 19, Ex-
emption No. 40 to the Mandatory Car
Service Rules ordered in Ex Parte No.
241 be, and it is hereby, amended to
expire May 15, 1973.

This amendment shall become effective
April 30, 1973.

m!ssued“ at Washington, D.C., April 27,
INTERSTATE COMMERCE
COMMISSION,
Lewis R. TEEPLE,
Agent.
|FR Doc.73-8962 Piled 5-4-73;8:45 am|]

[sEAL]

[Notice 265
MOTOR CARRIER BOARD TRANSFER
PROCEEDINGS

Synopses of orders entered by the Mo-
tor Carrier Board of the Commission
pursuant to sections 212(b), 206(a), 211,
312(b), and 410(g) of the Interstate
Commerce Act, and rules and regula-
tions prescribed thereunder (49 CFR
part 1132), appear below:

* Published at 38 FR 10051, Apr, 23, 1973,
* Published at 38 FR 10283, April 26, 1973,
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Each application {except as otherwise

“specifically noted) filed after March 27,

1972, contains a statement by applicants
that there will be no significant effect on
the quality of the human environment
resulting from approval of the applica-
tion. As provided in the Commission's
special rules of practice any interested
person may file a petition seeking recon-
sideration of the following numbered
proceedings on or before May 29, 1973.
Pursuant to section 17(8) of the Inter-
state Commerce Act, the filing of such a
petition will postpone the effective date
of the order in that proceeding pending
its disposition. The matters relied upon
by petitioners must be specified in their
petitions with particularity.

No. MC-FC-T74252. By order entered
April 27, 1973, the Motor Carrier Board
approved the transfer to Flamingo
Transportation, Inc., Fort Lauderdale,
Fla., of the operating rights set forth
in certificate No. MC-133975, issued
March 20, 1970, to Tri-City Transfer,
Inc., Fort Lauderdale, Fla., authorizing
the transportation of: General commod-
ities, with the usual exceptions, but in-
cluding mobile homes, between points in
specified counties in Florida, subject to
traffic having an immediate or subse-
quent movement and handling by freight
forwarder. Richard B. Austin, 5720 West
17th Street, Miami, Fla, 33155, attomey
for applicants.

No. MC-FC-74301. By order entered
April 27, 1973, the Motor Carrier Board
approved the transfer to B. Panella
Drayage Co., & corporation, San Jose,
Calif., of the operating rights set forth
in certificates Nos. MC-10811 and MC-
10811 (sub-No. 1), issued June 11, 1964,
and October 24, 1961, respectively, and
certificate of registration No. MC-10811
(sub-No. 3), issued April 7, 1964 to Frank
Panella and Bernard R. Panella, doing
business as B, Panella Drayage Co., San
Jose, Calif., authorizing the transporta-
tion of canned fruits and vegetables,
tallow, meat scraps, and general com-
modities, with specified exceptions, from,
to, or between specified points and places
in California. E. H, Grifiths, 1182 Mar-
ket Street, suite 207, San Francisco, Calif.
04102,

No. MC-FC-74338. By order entered
April 27, 1973, the Motor Carrier Board
approved the transfer to C. & E. Bradley's
Inc., Wrangell, Alaska, of the operating
rights set forth in certificate No. MC-
127156, issued October 28, 1970, to E. J.
Bradley, doing business as Ed’'s Fuel and
Transfer, Wrangell, Alaska, authorizing
the transportation of general commod-
ities, except those of unusual value, be-
tween points on Wrangell Island, Alaska.
The authority to the extent that it au-
thorizes the transportation of classes A
and B explosives, shall be limited, in
point of time, to a period expiring Sep-
tember 16, 1975. W. C. Stump, Box 2693,
Ketchikan, Alaska 99901, attorney for
applicants.

No. MC-FC-74367. By order entered
April 25, 1973, the Motor Carrier Board
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approved the transfer to Ship Tank Con-~
tainer Corp., Secaucus, N.J., of the op-
erating rights set forth in certificate No.
MC-133349, issued November 18, 1969,
to United Container Services, Inc.,
Secaucus, N.J., authorizing the trans-
portation of general commodities (ex-
cept classes A and B explosives), in con-
tainers or trailers having a prior or sub-
sequent movement by water in foreign
commerce, between points in that part
of the New York, N.Y., commercial zone,
a5 defined by the Commission in Fifth
Supplemental Report in Commercial
Zones and Terminal Areas, 53 M.C.C. 451,
within which local operations may be
conducted under the exempt provisions
provided by section 203(b) (8) of the act
(exempt zone). Elliot I. Mexnick, foot
of Grace Street, Secaucus, N.J. 07094,
representative for applicants.

Rogsert L. OSWALD,
Secretary.

[FR Doo.T3-8067 Filed 5-4-73;8:45 am]

[szaL |

[Notice 57]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS
May 1, 1973.

The following are notices of filing of
application, except as otherwise specifi-
cally, noted, each applicant states that
there will be no significant effect on the
quality of the human environment re-
sulting from approval of its application,
for temporary authority under section
210a(a) of the Interstate Commerce Act
provided for under the new rules of Ex
parte No. MC-67 (48 CFR pt. 1131),
published in the FrpEraAL RECISTER, Issue
of April 27, 1965, effective July 1, 1965.
These rules provide that protests to the
granting of an application must be filed
with the field official named in the Fep-
EnAL RecisTER publication, within 15-
calendar days after the date of notice
of the filing of the application is pub-
lished in the FEbERAL REGISTER. One copy
of such protests must be served on the
applicant, or its authorized represent-
ative, if any, and the protests must
certify that such service has been made.
The protests must be specific as to the
service which such protestant can and
will offer, and must consist of a signed
original and six copies,

A copy of the application is on file, and
can be examined at the Office of the Sec-
retary, Interstate Commerce Commis-
sion, Washington, D.C,, and also in field
office to which protests are to be trans-
mitted.

Mo71or CARRIERS OF PROPERTY

No. MC 32779 (sub-No, 8 TA), filed
April 23, 1073, Applicant: BSILVER
EAGLE COMPANY, a corporation, 5885
Northwest St. Helens Road, P.O. Box
10286, Portland, Oreg, 97210. Applicant’s
representative: Robert R. Hollls, Com-
monwealth Bullding, Portland, Oreg,
97204. Authority sought to operate as a
common carrier, by motor vehicle, over
regular routes, transporting: General
commodities (except household goods as

NOTICES

defined In 17 M.C.C. 467, commodities in
bulk, in tank vehicles, and commodities
which because of size and weight require
the use of special equipment in transit),
(1) between Portland, Oreg., and port of
entry at intersection of U.S. Highway 97
and United States-Canadian border near
Oroville, Wash,: From Portland over In-
terstate Route 80N to junction U.S. High-
way 197 east of The Dalles, Oreg., thence
over U.S. Highway 197 to junction U.S.
Highway 97 near Goldendale, Wash,,
thence over U.S. Highway 97 to junction
Washington State Route 131 near Ellens-
burg, Wash., thence over Washington
State Route 131 to junction U.S. High-
way 97 south of Liberty, Wash., thence
over U.S. Highway 97 to United States-
Canadian border north of Oroville,
Wash., and return over the same route,
serving intermediate and off-route points
in Okanogan, Douglas, and Chelan Coun-
ties, Wash., and the off-route point of
Quincy, Wash.; (2) between Portland,
Oreg., and port of entry at intersection of
U.S. Highway 97 and United States-
Canadian border near Oroville, Wash,:
From Portland over Interstate Route
80N to junction Washington State Route
18 near Federal Way, Wash,, thence over
Washington State Route 18 to junction
Interstate Route 90 near North Bend,
Wash., thence over Interstate Route 90
to junction U.S. Highway 97 near Cle
Elum, Wash., thence over U.S, Highway
97 to United States-Canadian border
north of Oroville, Wash,, and return over
the same route, serving intermediate and
off-route points in Okanogan, Douglas,
and Chelan Countles, Wash., and the off-
route point of Quincy, Wash.;

(3) Between Seattle, Wash,, and port
of entry at intersection of U.S, Highway
97 and United States-Canadian border
near Oroville, Wash.: From Seattle over
Interstate Route 5§ to junction Wash-
ington State Route 18 near Federal Way,
Wash., thence over Washington State
Route 18 to junction Interstate Route 80
near North Bend, Wash., thence over In-
terstate Route 90 to junction U.S. High-
way 97 near Cle Elum, Wash., thence over
U.S. Highway 97 to United States-Cana-
dian border north of Oroville, Wash., and
return over the same route, serving inter-
mediate and off-route points In Okana-
gan, Douglas, and Chelan Counties,
Wash., and the off-route point of Quincy,
Wash.; and (4) between Spokane, Wash.,
and port of entry at intersection of US.
Highway 97 and United States-Canadian
border near Oroville, Wash.: from Spo-
kane over Interstate Route 90 to junction
Washington State Route 281 near
George, Wash,, thence over Washington
State Route 281 to junction Washington
State Route 28 at Quincy, Wash., thence
over Washington State Route 28 to junc-
tion U.S. Highway 97 near Wenatchee,
Wash., thence over US. Highway 97 to
United States-Canadian border north of
Oroville, Wash., and return over the
same route, serving intermediate and off-
route points in Okanagan, Douglas, and
Chelan Counties, Wash., and the off-
route point of Quincy, Wash., for 180
days.

Nore—Applicant will interline with other
carrier at all authorized service points,

Supporting shippers: There are ap-
proximately 28 statements of support at-
tached to the application, which may be
examined here at the Interstate Com-
merce Commission in Washington, DO,
or coples thereof which may be examined
at the field office named below, Send
protests to: District Supervisor A, E
Odoms, Bureau of Operations, Interstate
Commerce Commission, 450 Multnomah
Building, 319 Southwest Pine Street,
Portland, Oreg. 97204,

No. MC 51146 (sub-No. 317 TA), filed
April 23, 1973. Applicant: SCHNEIDER
TRANSPORT, INC., P.O. Box 2298 (box
ZIP 54306), 2661 South Broadway, Grem
Bay, Wis, 54306. Applicant's representa-
tive: Nejl Du Jardin (same address as
applicant). Authority sought to operate
as a common carrier, by motor vehicle,
over Irregular routes, transporting: Met-
al containers and metal container ends,
from Michigan City, Ind., to Franken-
muth, Mich,, for 180 days. Supporting
shipper: National Can Corp., Midway
Center, 5959 South Cicero Avenue, Chi-
cago, I1l. 60638 (Robert G. McCormick,
Ohio district traffic manager) . Send pro-
tests to: District Supervisor John E.
Ryden, Interstate Commerce Commis-
sion, Bureau of Operations, 135 West
Wells Street, room 807, Milwaukee, Wis
53203.

No. MC 114552 (sub-No. 78 TA), filed
April 18, 1973. Applicant: SENN TRUCK-
ING CO., a corporation, P.O. Box 33,
Newberry, S.C. 29108. Applicant’s rep-
resentative: William P. Jackson, Jr., 919
18th Street NW., Washington, D.C. 20006
Authority sought to operate as a common
carrier, by motor vehicle, over irregular
routes, transporting: Roofing and roofing
materials, from the facilitics of Celotex
Corp., at Lockland and Cincinnati, Ohio,
to points In Virginia, North Carolins,
South Carolina, Georgia, Tennessee,
Kentucky, and Florida, for 180 days
Supporting shipper: Celotex Corp., Tam-
pa, Fia. Send protests to: E. E. Strotheld.
District Supervisor, Bureau of Opera:
tions, Interstate Commerce Commission,
300 Columbia Building, 1200 Main Street,
Columbia, S.C. 29201,

No. MC 114552 (sub-No. 790 TA), mu’d
April 23, 1973. Applicant: SENN TRUCK-
ING COMPANY, a corporation, P.O. Box
333, Newberry, S.C. 20108. Applicants
representative: William P. Jackson, Jr.
919 18th Street NW., Washington, DC.
20006. Authority sought to operate a5 8
common carrier, by motor vehicle, 0V¢f
irregular routes, transporting: Plywood,
composition board, molding and ccees
sories and supplies used in the installa-
tion thereof, from the facilities of Evans
Products Co. at Chesapeake, Va. to
points In Florida, Georgia, North Caro:
lina, and South Carolina, for 180 days.
Supporting shipper: Evans Products C?..
201 Dexter Street West, Chesapeake, Vi-
23324. Send protests to: E. E. Strotheid,
District Supervisor, Bureau of Opers~
tions, Interstate Commerce Commissior
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300 Columbia Building, 1200 Main Street,
Columbia, 8.C. 29201.

%¥o. MC 136166 (sub-No, 5 TA) (correc-
ton), filed March 21, 1973, published in
the FeoerAL REGISTER, issue of April 9,
1673, and republished as corrected this
issue. Applicant: CF TANK LINES, INC,,
175 Linfleld Drive, Menlo Park, Calif.
04025, Applicant’s representative: Robert
M. Bowden, P.O. Box 3062, Portland,
Oreg. 97208, Authority sought to operate
as & common carrier, by motor vehicle,
over {rregular routes, transporting:
Liguid synthetic resins, In bulk, in tank
vehicles, from Oxnard, Calif., to points in
Ilincls, Indiana, Kansas, Michigan, New
Jersey, Ohio, Pennsylvania, and Virginia,
for 180 days. Supporting shipper: Dia-
mond Shamrock Chemical Co,, 617
Veterans Boulevard, Redwood City, Calif.
04063. Send protests to: District Super-
visor Claud W, Reeves, Interstate Com-
merce Commission, Bureau of Opera-
tions, 450 Golden Gate Avenue, Box
36004, San Francisco, Calif. 94102,

Nom~—Applicant seeks to operate as a
common oarrier rather than as a contract
carrier which was shown in error In previous
publication,

No. MC 138497 (sub-No. 1 TA) (correc~
tion), flled March 21, 1973, published in
the Froerar, RecisTER, issue of April 9,
1673, and republished as corrected this
Issue. Applicant: GRADY WHITFIELD,
JR., AND BILL WHITFIELD, doing busi-
ness 95 WHITFIELD TRUCKING CO.,
213 Mitcham, North Little Rock, Ark.
72117, Applicant's representative: Louls
Tarlowskl, Pyrarhid Life Building, Little
Rock, Ark. 72201. Authority sought to
operate as a contract carrier, by motor
vehicle, over irregular routes, transport-
Ing: Dry fertilizer and dry fertilizer in-
gredients, in bulk, from facilities of Arkla
Chemical Corp. in Phillips County, Ark.,
% points in Mississippi, points in Ten-
nessee west of State Highway 13, points
In Alabama west of U.S. Highways 31 and
11, from Alabama-Tennessee State line
o Birmingham and from Birmingham
to Alabama-Mississippi State line, points
In Kentucky west of U.S. Highway 41,
points in Nlinols south of U.S. Highway
50, points in Missourl south of I-44,
points in Oklahoma east of U.S. Highway
69, points in Texas east of U.S. Highway
89, from Texas-Oklahoma State line to
Rusk and from Rusk, points north of U.S.
Highway 84 to Texas-Louisiana State
ling, and points in Louisiana north of
US, Highway 84, for 180 days. Support-

shipper: Arkla Chemical Corp., 400

1" Capitol Avenue, Little Rock, Ark.
72203. Send protests to: District Super-
visor William ¥, Land, Jr., Inferstate
Commerce Commission, Bureau of Op-
frations, 2519 Pederal Office Bullding, 700
West Capitol, Little Rock, Ark. 72201,

NOTE—The purpose of this republication is
',;’s“’g?“ “s % s Dolnts in Tiihols south of

- Highway 50 » « *%in leu of e e
l_“-"tm:_m Tllinots sought of U.S. Highway 41
which was published in error,
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No. MC 138627 (sub-No. 1 TA), filed
April 18, 1973. Applicant: SMITHWAY
MOTOR XPRESS, INC,, P.O. Box 404,
Route 4, Fort Dodge, Iowa 50501, Appli-
cant’s representative: Willlam L. Fair-
bank, 900 Hubbell Building, Des Moines,
Iowa 50309. Authority sought to operate
as a common carrier, by motor vehicle,
over firregular routes, transporting:
Crushed motor vehicles, from points in
Towa, to Chicago and South Beloit, Ill.;
Kansas City and St. Louis, Mo.; and
Minneapolis, Minn,, and points in their
respective commercial zones, for 180
days. Supporting shipper: Roving Auto
Crushers, Inc., 1226 East 27th Court,
Des Moines, Towa 50317. Send protests
to: Herbert W. Allen, Transportation
Specialist, Bureau of Operations, Inter-
state Commerce Commission, 875 Fed-
eral Bullding, Des Moines, Iowa 50309.

No. MC 138639 TA, filed April 23, 1973.
Applicant: CAVALIER TRANSPORTA-
TION CO., INC,, P.O. Box 7, Riverside,
N.J. 08075. Applicant's representative:
Bert Collins, 140 Cedar Street, New York,
N.Y. 10006. Authority sought to operate
as a contract carrier, by motor vehicle,
over Irregular routes, transporting:
Building materials, from the plantsite of
Kaiser Gypsum Co., Inc., Delanco, N.J.,
to points in Maine, Vermont, and New
Hampshire, for 180 days. Supporting
shipper: Kaiser Gypsum Co., Inc,, Kaiser
Center, 300 Lakeside Drive, Oakland,
Calif. 94604. Send protests to: Richard
M. Regan, District Supervisor, Bureau of
Operations, Interstate Commerce Com-
mission, 428 East State Street, room 204,
Trenton, N.J. 08608.

By the Commission.

[sEAL] RoBerT L. OSWALD,
Secretary.

[ PR Doc, 73-8065 Piled 5-4-73;8:48 am|

[Notice 264]
MOTOR CARRIER TRANSFER
PROCEEDINGS

May 2, 1973.
Application filed for temporary au-
thority under section 210a(b) in connec-
tion with transfer application under sec-
tion 212(b) and Transfer Rules, 49 CFR
part 1132:

No. MC-FC-74462. By application flled
April 26, 1973, HUNTER TRUCK LINES,
INC., 201 West Pine Street, Ponchatoula,
La. 70454, seeks temporary authority to
lease the operating rights of FREILER
INDUSTRIES, INC., P.O. Box 636,
Amite, La. 70422, under section 210a(b).
The transfer to HUNTER TRUCK
LINES, INC., of the operating rights of
FREILER INDUSTRIES, INC., is pres-
ently pending.

By the Commission.

[sEAL] RoOBERT L., OSWALD,
Secretary.

| FR Doc.73-8066 Filod 5-4-73;8:45 am|]
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COST OF LIVING COUNCIL

PRENOTIFICATION FIRMS WITH TERM
LIMIT PRICING AUTHORIZATIONS

Revocation of Price Commission Order No.
13 Requiring Submission of Report

On December 15, 1972, the Price Com-~
mission issued Price Commission Order
No. 13 (37 FR 28223, Dec, 21, 1972)
requiring prenotification firms with term
limit pricing (TLP) authorizations to
submit a special report within 45 days
after the expiration of its TLP authoriza-
tion. The report was designed to assure
an orderly transition from pricing under
a TLP authorization to pricing pursuant
to phase II's prenotification rules,

Undeér section 3(a) of Executive Order
11695, which initiated phase III of the
economic stabilization program, Price
Commission Order No. 13 remained in
effect until “altered, amended, or re-
voked" by the Chairman of the Council
or such competent authority as the
Chairman may specify. After review of
Price Commission Order No. 13 in light
of the phase III regulations, it has been
determined that this order no longer
serves any useful purpose.

Section 130.3 of phase III regulations
specifically provides that for the pur-
pose of applying the 1.5 percent welghted
annual average price increase after the
expiration of the TLP, the firm must
include all price increases placed in ef-
fect after January 10, 1973. Moreover,
all TLP firms—including those which do
not choose the 1.5 percent weighted an-
nual average alternative—will be
required to complete the new CLC-2
form which will show price increases
effective after January 10, 1973. If TLP
firms were to substantially increase
prices toward the end of the term of
their TLP authorization, this information
would be reflected in the firm’s reports
and records required under phase III
regulations §§ 130.21 and 130.22. These
reports and records will better serve the
purpose of evaluating compliance with
the economic stabilization program than
the report required by order No. 13, be-
cause the information will be based upon
actual results rather than the forecast
called for in order No. 13.

Therefore, pursuant to the authority
delegated to the Director by Cost of Liv-
ing Council Order No. 14 (38 FR 1489,
Jan. 12, 1973), Price Commission Order
No. 13 is revoked effective immediately,

Issued In Washington, D.C., on May 3,
1973.
JAMES W. McLANE,
Deputy Director,
Cost of Living Council,

[FR Do0c.73-0073 PFiled 5-4-78;12:23 p.m.]
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Title 29—Labor

CHAPTER V—WAGE AND HOUR DIVISION,
DEPARTMENT OF LABOR

PART 541-—DEFINING, AND DELIMITING
THE TERMS “ANY EMPLOYEE EM-
PLOYED IN A BONA FIDE EXECUTIVE,
ADMINISTRATIVE, OR PROFESSIONAL
CAPACITY (INCLUDING ANY EMPLOYEE
EMPLOYED IN THE CAPACITY OF ACA-
DEMIC ADMINISTRATIVE PERSONNEL
OR TEACHER IN ELEMENTARY OR
SECONDARY SCHOOLS), OR IN THE
CAPACITY OF OUTSIDE SALESMAN"

Section 13(a) of the Fair Labor Stan-
dards Act of 1938, as amended, was fur-
ther amended by Public Law 92-318, the
Education Amendments of 1872, 84 Stat,
235, 86 Stat. 375, approved June 23,
1972, and effective July 1, 1972. This
amendment changed section 13(a) to
read “The provisions of sections 8 (except
section 6(d) in the case of paragraph (1)
of this subsection) and 7 shall not apply
with respect to—"",

By this amendment the equal pay pro-
visions of the Fair Labor Standards Act,
as amended, were made applicable to cer-
tain employees otherwise exempt from
the act's minimum wage and overtime
pay provisions contained in sections 6
and 7. To incorporate the sense of this
amendment in 29 CFR part 541, the.ob-
solete material in § 541.6b is hereby re-
voked, and a new # 541.5b entitled “Equal
pay provisions of section 6(d) of the act
apply to executive, administrative, and
professional employees, and to outside
salesmen” is added. Certain other tech-
nical amendments to other sections of
the regulations where reference was made
to the previous § 541.5b are also made.

Therefore, pursuant to the Fair Labor
Standards Act of 1938 (52 Stat. 1060, as
amended, 29 U.S.C. 201 et seq.), Reor-
ganization Plan No. 6 of 1950 (3 CFR
1949—53 Comp., p. 1004) and Secretary’s
Orders Nos. 13-71 and 15-71 (36 FR 8755,
8756) , part 541 of title 29, Code of Federal
Regulations is amended as set forth
below.

These changes, which involve technical
changes, are not subject to the notice,
public procedure, and delayed effective
date provisions of 5 U.S.C. 553, and ac-
goefzgmgly shall be effective on May 7,

The revised 29 CFR part 541 reads as
follows:

Subpart A—General Rogulations

Sec,

541.0 Terms used in regulations,

5411 Executive,

b41.2 Administrative,

5413 Professional.

5415 Outside salesman.

54158 Special provision for motion ploture
producing industry.

54156 Equal pay provisions of section
6(d) of the act apply to execu-
tive, sdministrative, and profes-
slonal employees, and to outside
salesmen,

5418 Petition for amendment of regula-
tions,

Subpart B—Interpretations

654190 Introductory statement.

RULES AND REGULATIONS

EMFLOYEE EMPLOYED IN A Bona Fins
EXroutive CAPACITY
Sec

541.101
541.102
541.103
541.104
541.105
541,106
541.107
641.108
541.100
541.110
541,111
541112

Department or subdivision.

Two or more other employees,

Authority to hire or fire.

Discretionary powers.

Work directly and closely rolated,

Emergencies.

Occaslonal tasks.

Nonexempt work generally.

Percentage limitations on nonex-
empt work.

Sole-charge exception.

Exception for owners of 20-percent
interest,

Working foremen.

Tralnees, executive,

Amount of salary required.

Salary basis,

Special proviso for high salaried
executives.

Emrroyes EMPLOYED IN A BonNa FIDE
ADMIRISTRATIVE CAPACITY

Types of administrative employees.

Categories of work.

Nonmanual work,

Directly related to management
policies or goneral business opera-
tions,

Primary duty.

Discretion and independent judg-
ment,

Directly and closely related.

Percentage limitations on non-
exempt work.

Tratnees, administrative.

Amount of salary or fees required,

Salary basis,

Foe basls.

Special proviso for high salaried
administrative employees.

Elemontary or secondary schools
and other educational establish-
ments and Institutions,

EMrLOYEE EMPLOYED IN A Boxa Foox
PROVESSIONAL CAPACITY

General,

Learned professions,

Artistlc professions,

Primary duty.

Disoretion and judgment,

Predominantiy intellectual
varied,

Essentlal part of and necessarily
incident to,

Nonexempt work generally,

20-percent nonexempt work limita-
tion,

Tralnees, professional.

Amount of salary or fees required.

Salary basis.

Feo basis,

Exception for physiclans, lawyers,
and teachers.

Special proviso for high salaried
profesaional employees,

EMPLOYEE EMPLOYED IN THE CAPACITY OF
OUTSIDE BALESMAN

Definition of “outside salesman.”

Making sales or obtaining orders.

Away from his employer's place of
buainess,

Incidental to and in conjunction
with sales work.

Promotion work,

Driver salesmen,

Nonexempt work generally,

20-percent limitation on
exempt work,

541113
541.114

541.115
541,118
541,117
541.118
541119

541.201
541.202
541.203
541,206

541.208
541.207

541.208
541.200

641.210
b41.211
641212
541.213
b41214

541.215

541301
541302
541.303
541.304
541.3056
541.306 and
541807

541308
541300

541310
541.811
541312
B541.313
041,314

541315

541.500
541.501
541.502

541.503

541.504
541.505
541.506

541.507 non-

SBec.
541.608 Troinees, outalde salesmen,

SeeoiaL ProsLems

541.600 Combination exemptions,
541.601 Special provision for motion plos
ture producing industry,
541,602 Special proviso concerning executin
and administrative empioyees iy
multi-store retalling operations
AvTHORITY —8¢0, 13, 52 Stat. 1067, w
amended; 20 US.C. 213,

Subpart A—General Regulations
8§ 541.0 Terms used in regulations,

(a) “Administrator means the A4
ministrator of the Wage and Hour Divi
sion, U.S, Department of Labor. The S8e-
retary of Labor has delegated to the Ad-
ministrator the functions vested in him
under section 13(a) (1) of the Falr Labor
Standards Act.

(b) “Act” means the Fair Labor Stand«
ards Act of 1938, as amended.

§ 541.1 Executive.

The term “employee employed In a
bona fide executive * * * capacity” in
section 13(a) (1) of the act shall mean
any employee:

(a) Whose primary duty consists of the
management of the enterprise in which
he i1s employed or of & customarily rec-
ognized department of subdivision there-
of; and

(b) Who customarily and regularly
directs the work of two or more other
employees therein; and

(¢) Who has the authority to hire or
fire other employees or whose sugges-
tions and recommendations as to the hir-
ing or firing and as to the advancement
and promotion or any other change of
status of other employees will be given
particular weight; and

(d) Who customarily and regularly ex-
ercises discretionary powers; and

() Who does not devote more than 20
percent, or, in the case of an employee of
& retail or service establishment who does
not devote as much as 40 percent, of his
hours of work in the workweek to activ-
ities which are not directly and closely
related to the performance of the work
described in paragraphs (a) through (d)
of this section: Provided, That this para-
graph shall not apply in the case of an
employee who is in sole charge of an in-
dependent establishment or a physically
separated branch establishment, or who
owns at least a 20-percent interest in the
enterprise in which he is employed; aqd

(f) Who is compensated for his serv-
ices on a salary basis at a rate of not
less than $1256 per week (or $115 per
week, if employed in Puerto Rico, the
Virgin Islands, or American Samoa), x-
clusive of board, lodging, or other fi-
cilities: Provided, That an employe¢ Who
is compensated on a salary basis at @
rate of not less than $200 per week (OF
$150 per week, if employed In Puertd
Rico, the Virgin Islands, or Americil
Samoa), exclusive of board, lodging, of
other faci ‘ties, and whose primary duty
consists of the management of the c-n;
terprise in which he is employed of Or
a customarily recognized department @
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cubdivision thereof, and Includes the
customary and regular direction of the
work of two or more other employees
therein, shall be deemed to meet all of
the requirements of this section.

£541.2  Administrative.

The term “employee employed in a
bona fide * * * administrative * * *
capacity” in section 13(a) (1) of the act
shall mean any employee:

(a) Whose primary duty consists of

ther:

# (1) The performance of office or non-
manual work directly related to manage-
ment policies or general business opera-
tions of his cmployer or his employer's
customers, or

(2) The performance of functions in

the administration of a school system, or
educational establishment or institution,
or of a department or subdivision thereof,
in work directly related to the aca-
demie instruction or training carried on
therein; and

(b) Who customarily and regularly
exercises discretion and independent
judgment; and

(e)(1) Who regularly and directly
gssists & proprietor, or an employee em-
ployed In & bona fide executive or ad-
ministrative capacity (as such terms are
defined in the regulations of this sub-
part), or

(2) Who performs under only general
supervision work along specialized or
technical lines requiring special training,
experience, or knowledge, or

(3) Who executes under only general
supervision special assignments and
tasks; and

(d) Who does not devote more than
20 percent, or, in the case of an em-
ployee of a retail or service establishment
who does not devote as much as 40 per-
cent, of his hours worked in the work-
week to activities which are not directly
and closely related to the performance
of the work described in paragraphs (a)
through (c) of this section; and

(0)(1) Who is compensated for his
services on o salary or fee basis at a rate
of not less than $125 per week (or $100
per week, if employed in Puerto Rico,
the Virgin Islands, or American Samoa),
exclusive of board, lodging, or other fa-
cilities, or

(2) Who, In the case of academic ad-
ministrative personnel, is compensated
for his services as required by paragraph
(e)(1) of this section, or on a salary
bﬂdswluchlsatleastequaltome en-

salary for teachers in the school
fystem, educational establishment, or in-
stitution by which he is employed: Pro-
vided, That an employee who is compen-
‘?Nonasalaryorfeebasisatanu
Of not less than $200 per week (or $150
ber week, if employed in Puerto Rico, the
dlrxin Islands, or American Samoa), ex-
nﬁ""‘ of board, lodging, or other facili-
of l'h:“d whose primary duty consists
performance of work described in

Ehuaeraph (a) of this section, which in-
crosts Work requiring the exercise of dis-
be goo and independent judgment, shall

deemed to %
Mments of this meet all of the require

RULES AND REGULATIONS

§ 541.3 Professional.

The term “employee employed in a
bona fide * * * professional capacity™
in section 13(a) (1) of the act shall mean
any employee:

(a) Whose primary duty consists of
the performance of:

(1) Work requiring knowledge of an
advance type in & fleld of science or
learning customarily acquired by a pro-
longed course of specialized intellectual
instruction and study, as distinguished
from a general academic education and
from an apprenticeship, and from train-
ing in the performance of routine mental,
manual, or physical processes, or

(2) Work that is original and creative
in character in a recognized field of ar-
tistic endeavor (as opposed to work which
can be produced by a person endowed
with general manual or intellectual abil-
ity and training), and the result of which
depends primarily on the invention,
imagination, or talent of the employee,
or

(3) Teaching, tutoring, instructing, or
lecturing in the activity of imparting
knowledge and who is employed and en-
gaged In this activity as a teacher in the
school system or educational establish-
ment or institution by which he is em-
ployed; and

(b) Whose work requires the consistent
exercise of discretion and judgment in
its performance; and

(¢) Whose work is predominantly in-
tellectual and varied in character (as
opposed to routine mental, manual, me-
chanical, or physical work) and is of such
character that the output produced or
the result accomplished cannot be stand-
ardized in relation to a given period of
time; and

(d) Who does not devote more than 20
percent of his hours worked in the work-
week to activities which are not an es-
sential part of and necessarily incident to
the work described in paragraphs (a)
through (¢) of this section; and

(e) Who is compensated for his
services on a salary or fee basis at a
rate of not less than $140 per week (or
$125 per week, if employed in Puerto
Rico, the Virgin Islands, or American
Samoa), exclusive of board, lodging, or
other facilities: Provided, That this
paragraph shall not apply In the case
of an employee who is the holder of a
valid license or certificate permitting the
practice of law or medicine or any of
their branches and who is actually en-
gaged in the practice thereof, nor in the
case of an employee who is the holder
of the requisite academic degree for the
general practice of medicine and is en-
gaged in an Internship or resident pro-
gram pursuant to the practice of medi-
cine or any of it branches, nor in the
case of an employee employed and en-
gaged as a teacher as provided in para-
graph (a)(3) of this section; and Pro-
vided further, That an employee who is
compensated on a salary or fee basis at
a rate of not less than $200 per week (or
$150 per week, if employed in Puerto
Rico, the Virgin Islands, or American
Samoa), exclusive of board, lodging, or
other facilities, and whose primary duty

11391

consists of the performance either of
work described in paragraph (8) (1) or
(3) of this section, which includes work
requiring the consistent exercise of des-
cretion and judgment, or of work requir-
ing invention, imagination, or talent in
a recognized fleld of artistic endeavor,
shall be deemed to meet all of the re-
quirements of this section.

£ 541.5 Outside salesman.

The term ‘“Employee employed * * *
in the capacity of outside salesman” in
section 13(a)(1) of the act shall mean
any employee:

(a) Who is employed for the purpose of
and who is customarily and regularly
engaged away from his employer's place
or places of business in:

(1) Making sales within the meaning
of section 3(k) of the act, or

(2) Obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by the
client or customer: and

(b) Whose hours of work of a nature
other than that described in paragraph
(a) (1) or (2) of this section do not ex-
ceed 20 percent of the hours worked in
the workweek by nonexempt employees
of the employer: Provided, That work
performed incldental to and in conjunc-
tion with the employee's own outside
sales or solicitations, including incidental
deliveries and collections, shall not be
regarded as nonexempt work.

8§ 541.5a Special provision for motion
picture producing industry.

The requirement of §§541.1, 541.2,
and 541.3 that the employee be paid “on &
salary basis" shall not apply to an em-
ployee in the motion picture producing
industry who Is compensated at a base
rate of at least $200 a week (exclusive of
board, lodging, or other facilities),

§ 541.5b Equal pay provisions of section
6(d) of the act apply 10 execcutive,
administrative, and professional em-
ployees, and to outside salesmen.

Effective July 1, 1972, the Fair Labor
Standards Act was amended to include
within the protection of the equal pay
provisions those employees exempt from
the minimum wage and overtime pay
provisions as bona fide executive, ad-
ministrative, and professional employees
(Including any employee employed in the
capacity of academic administrative per-
sonnel or teacher in elementary or sec-
ondary schools), or in the capacity of
outside salesmen under section 13(a) (1)
of the act. Thus, for example, where an
exempt administrative employee and an-
other employee of the establishment are
performing substantially “equal work,”
the sex discrimination prohibitions of
section 6(d) are applicable with respect
to any wage differential between those
two employees.

§ 541.6 Petition for amendment of reg-
ulations.

Any person wishing a revision of any
of the terms of the foregoing regulations
may submit in writing to the Adminis-
trator a petition setting forth the

‘.
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changes desired and the reasons for pro-
posing them. If, upon inspection of the
petition, the administrator believes that
reasonable cause for amendment of the
regulations is set forth, the Administra-
tor will either schedule a hearing with
due notice to interested parties, or will
make other provision for affording in-
terested parties an opportunity to pre-
sent their views, either in support of or
in opposition to the proposed changes.
In determining such future regulations,
separate treatment for different indus-
tries and for difféerent classes of em-
ployees may be given consideration.

Subpart B—Interpretations
§ 541,99  Inwroductory statement.

(2) Section 13(a) (1) of the Fair Labor
Standards Act, as amended, exempts
from the wage and hour provisions of
the act “any employee employed in a
bona fide executive, administrative, or
professional capacity (including any em-
ployee employed in the capacity of
academic administrative personnel or
teacher in elementary or secondary
schools), ,or In the capacity of outside
salesman (as such terms are defined and
delimited from time to time by regula-
tions of the Secretary, subject to the
provisions of the Administrative Proce-
dure Act, except that an employee of a
retail or service establishment shall not
be excluded from the definition of em-
ployee employed in a bona fide executive
or administrative capacity because of
the number of hours in his workweek
which he devotes to activities not directly
or closely related to the performance of
executive or administrative activities, if
less than 40 percent of his hours worked
in the workweek are devoted to such
activities).” The quirements of the ex-
emption under this section of the act are
contained in subpart A of this part.

EMPLOYEE EMPLOYED IN A BONA FIDE
EXECUTIVE CAPACITY

§ 541101 General.

The duties and responsibilities of an
exempt executive employee are described
in paragraphs (a) through (d) of § 541.1.
Paragraph (e) of § 541.1 contains among
other things, percentage limitations on
the amount of time which an employee
may devote to activities “which are not
directly and closely related to the per-
formance of the work described in para-
graphs (a) through (d)" of that zection.
For convenience in discussion, the work
described in pardgraphs (a) through (d)
of §541.1 and the activities directly and
closely related to such work will be re-
ferred to as “exempt” work, while other
activities will be referred to as “nonex-
empt” work.

§ 541.102 Management.

(a) In the usual situation the deter-
mination of whether a particular kind
of work is exempt or nonexempt in na-
ture is not difficult. In the vast majority
of cases the bona fide executive employee
performs managerial and supervisory
functions which are easily recognized as
within the scope of the exemption.

RULES AND REGULATIONS

(b) For example, it is generally clear
that work such as the following is ex-
empt work when it is performed by an
employee in the management of his de-
partment or the supervision of the em-
ployees under him: Interviewing, select-
ing, and training of employees; setting
and adjusting their rates of pay and
hours of work; directing their work;
maintaining their production or sales
records for use in supervision or con-
trol; appraising thelr productivity and
efficiency for the purpose of recommend-
ing promotions or other changes in their
status; handling their complaints and
grievances and disciplining them when
necessary; planning the work; determin-
ing the techniques to be used; apportion-
ing the work among the workers; deter-
mining the type of materials, supplies,
machinery or tools to be used or mer-
chandise to be bought, stocked and sold;
controlling the flow and distribution of
materials or merchandise and supplies;
providing for the safety of the men and
the property.

§ 541,103 Primary duty.

A determination of whether an em-
ployee has management as his primary
duty must be based on all the facts in
a particular case, The amount of time
spent In the performance of the mana-
gerial duties is a useful guide in deter-
mining whether management is the
primary duty of an employee. In the
ordinary case it may be taken as a
good rule of thumb that primary duty
means the major part, or over 50 per-
cent, of the employee's time. Thus, an
employee who spends over 50 percent
of his time in management would have
management as his primary duty. Time
alone, however, is not the sole test, and
in situations where the employee does
not spend over 50 percent of his time
in managerial duties, he might never-
theless have management as his pri-
mary duty if the other pertinent factors
support such a conclusion, Some of these
pertinent factors are the relative impor-
tance of the managerial duties as com-
pared with other types of duties, the
frequency with which the employee ex-
ercises discretionary powers, his relative
freedom from supervision, and the rela-
tionship between his salary and the
wages pald other employees for the kind
of nonexempt work performed by the
supervisor. For example, in some de-
partments, or subdivisions of an estab-
lishment, an employee has broad
responsibilities similar to those of the
owner or manager of the establishment,
but generally spends more than 50 per-
cent of his time in production or sales
work. While engaged in such work he
supervises other employees, directs the
work of warchouse and delivery men, ap-
proves advertising, orders merchandise,
handles customer complaints, authorizes
payment of bills, or performs other man-
agement duties as the day-to-day op-
erations require. He will be considered to
have management as his primary duty.
In the data processing field an employee
who directs the day-to-day activities of

a single group of programers and who
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performs the more complex or respon-
sible jobs in programing will be copn.
sidered to have management as his pri.
mary duty.

§ 511.104  Department or subdiy ision,

(a) In order to qualify under § 541
the employee's managerial duties must
be performed with respect to the enter-
prise in which he is employed or a cus-
tomarily recognized department or
subdivision thereof. The phrase “5 cus-
tomarily recognized department or sub-
division" is intended to distinguish be-
tween a mere collection of men assigned
from time to time to a specific job or
serles of jobs and a unit with permanent
status and function. In order properly
to classify an individual as an execy-
tive he must be more than merely a sy«
pervisor of two or more employees; nor
is it sufficient that he merely participates
in the management of the unit. He must
be in charge of and have as his primary
duty the management of a recognizd
unit which has a continuing function.

(b) In the vast majority of cases there
is no difficulty In determining whether
an individual is in charge of a custom-
arily recognized department or subdi-
vision of & department. For example, it
is clear that where an enterprise com-
prises more than one establishment, the
employee In charge of each establish-
ment may be considered In charge of a
subdivision of the enterprise. Questions
arise principally in cases involving su-
pervisors who work outside the em-
ployer's establishment, move from place
to place, or have different subordinates
at different times,

(¢) In such instances, in determining
whether the employee is In charge of &
recognized unit with & continuing func-
tion, it is the divislon’s position that the
unit supervised need not be physically
within the employer's establishment and
may move from place to place, and that
continuity of the same subordinate per-
sonnel is not absolutely essentlal to the
existence of a recognized unit with &
continuing function, although in the or-
dinary case a fixed location and conti-
nuity of personnel are both helpful in
establishing the existence of such a unit.
The following examples will {llustrate
these points.

(d) The projects on which an individ-
ual in charge of a certain type of con-
struction work is employed may occur a
different locations, and he may cven hire
most of his work force at these locations.
The mere fact that he moves his loca-
tion would not invalidate his exemption
if there are other factors which show
that he is actually in charge of & recos-
nized unit with a continuing function in
the organization.

(e) Nor will an otherwise exempt &=
ployee lose the exemption merely be-
cause he draws the men under his su-
pervision from & poo), if other factors

. are present which indicate that he is i
charge of a recognized unit with 2 co;&;
tinuing function. For instance, U"Ch

employee is in charge of the unit whi
has the continuing responsibility fof
making all installations for his employer.
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or all installations in a particular city or
s designated portion of a city, he would
be in charge of a department or subdivi-
don despite the fact that he draws his
syhordinates from a pool of available

en.
m(t) It cannot be sald, however, that a
supervisor drawn from a pool of super-
visors who supervises employees assigned
to him from a pool and who is assigned a
job or a series of jobs from day to day
or week to week has the status of an
executive. Such an employee is not in
charge of a recognized unit with a con-
tinuing function.

§311.105 Two or more other employees,

(a) An employee will qualify as an “ex-
scutive” under § 541.1 only if he custo-
marily and regularly supervises at least
two full-time employees or the equiva-
lent, For example, if the “executive” su-
pervises one full-time and two part-time
employees of whom one works morning
snd one, afternoons; or four part-time
employees, two of whom work mornings
and two afternoons, this requirement
would be met.

(b) The employees supervised must be
empioyed in the department which the
“executive” is .

fe) It has been the experience of the
divisions that a supervisor of as few as
two employees usually performs non-
exempt work-in excess of the general 20-
percent tolerance provided in § 541.1.

(d) In a large machine shop there may
be & machine-shop supervisor and two
asslistant machine-shop supervisors. As-
suming that they meet all the other
qualifications of § 541.1 and particularly
that they are not working foremen, they
should certainly qualify for the exemp-
tlon. A small department in a plant or in
&n office Is usually supervised by one
person, Any attempt to classify one of
the other workers in the department as
&n executive merely by giving him an
honorific title such as assistant super-
visor will almost inevitably fail as there
Wwill not. be sufficient true supervisory or
other managerial work to keep two per-
#ons occupled. On the other hand, it is
Incorrect to assume that in a large de-
partment, such as a large shoe depart-
ment in a retall store which has separate
M%n:hlor ‘men's, women's, and chil-

0es, for example, the supervision
ctannot be distributed among tw?gr three
tnployees, concelvably among more. In
g“h Instances, assuming that the other
in u?m met, especially the one concern-
eagch ¢ performance of nonexempt work,
o such employee “customarily and
phvd arly directs the work of two or more

(er employees therein.”

& ® An employee who merely assists
Ni_‘f:::mmzer or buyer of a particular de-
mmoe’m and supervises two or more
& bu-“?ﬁf only in the actual manager's
Hbet Yer's absence, however, does not
o this' requirement, For example,

Ere & single unsegregated department,
o 8 & women's sportswear depart-
. L:A'i Or & men's shirt department in a
e store, is managed by a buyer, with
5 'Issutance of one or more assistant

4ers, only one employee, the buyer, can
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be considered an executive, even though
the assistant buyers at times exercise
some managerial and supervisory re-
sponsibilities. A shared responsibility for
the supervision of the same two or more
employees in the same department does
not satisfy the requirement that the em-
ployee “customarily and regularly directs
the work of two or more employees
therein."

§ 541,106 Authority to hire or fire.

Section 541.1 requires that an exempt
executive employee have the authority
to hire or fire other employees or that
his suggestions and recommendations as
to hiring or firing and as to advancement
and promotion or any other change of
status of the employees whom he super-
vises will be given particular weight.
Thus, no employee, whether high or low
in the hierarchy of management, can be
considered as employed in a bona fide ex-
ecutive capacity unless he is directly
concerned either with the hiring or the
firing and other change of status of the
employees under his supervision, whether
by direct action or by recommendation
to those to whom the hiring and firing
functions are delegated,

§ 541.107 Discretionary powers.,

(a) Section 541.1(d) requires that an
exempt executive employee customarily
and regularly exercise discretionary pow-
ers. A person whose work is so completely
routinized that he has no discretion does
not qualify for exemption.

(b) The phrase “customarily and reg-
ularly” signifies a frequency which must
be greater than occasional but which, of
course, may be less than constant. The
requirement will be met by the employee
who normally and recurrently is called
upon to exercise and does exercise dis-
cretionary powers in the day-to-day per-
formance of his duties. The require-
ment is not met by the occasional exer-
cise of discretionary powers.

§541.108 Work directly and closely re-
lated.

(a) This phrase brings within the cat-
egory of exempt work not only the actu-
al management of the department and
the supervision of the employees therein,
but also activities which are closely as-
sociated with the performance of the du-
tles involved in such managerial and
supervisory functions or responsibilities.
The supervision of employees and the
management of a department include a
great many directly and closely related
tasks which are different from the work
performed by subordinates and are com-
monly performed by supervisors because
they are helpful in supervising the em-
ployees or contribute to the smooth
functioning of the department for which
they are responsible. Frequently such
exempt work is of & kind which in es-
tablishments that are organized differ-
ently, or which are larger and have
greater specialization of function, may be
performed by a nonexempt employee
hired especially for that purpose. Ilus-
tration will serve to make clear the
meaning to be given the phrase "“directly
and closely related".
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(b) Keeping basic records of working
time, for example, is frequently per-
formed by a timekeeper employed for
that purposes. In such cases the work Is
clearly not exempt in nature. In other es-
tablishments which are not large enough
to employ a timekeeper, or in which the
timekeeping function has been decen-
tralized, the supervisor of each depart-
ment keeps the basic time records of his
own subordinates. In these instances, as
indicated above, the timekeeping is di-
rectly related to the function of man-
aging the particular department and su-
pervising its employees. However, the
preparation of a payroll by a supervisor,
even the payroll of the employees under
his supervision, cannot be considered to
be exempt work, since the preparation of
a payroll does not ald in the supervision
of the employees or the management of
the department. Similarly, the keeping
by a supervisor of production or sales
records of his own subordinates for use
in supervision or control would be ex-
empt work, while the maintenance of
production records of employees not
und:‘er his direction would not be exempt
work.

(¢) Another example of work which
may be directly and closely related to the
performance of management duties is
the distribution of materials or merchan-
dise and supplies. Maintaining control of
the flow of materials or merchandise and
supplies in a department is ordinarily a
responsibility of the managerial employee
in charge. In many nonmercantile es-
tablishments the actual distribution of
materials is performed by nonexempt
employees under the supervisor's direc-
tion. In other establishments it is not
uncommon to leave the actual distribu-
tion of materials and supplies in the
hands of the supervisor. In such cases
it is exempt work since it is directly and
closely related to the managerial respon-
sibility of maintaining the flow of mate-
rials. In 8 large retail establishment,
however, where the replenishing of
stocks of merchandise on the sales floor
is customarily assigned to a nonexempt
employee, the performance of such work
by the manager or buyer of the depart-
ment is nonexempt. The amount of time
the manager or buyer spends in such
work must be offset against the statu-
tory tolerance for nonexempt work. The
supervision and control of a flow of mer-
chandise to the sales floor, of course, is
directly and closely related to the man-
agerial responsibility of the manager or
buyer.

(d) Setup work is another illustration
of work which may be exempt under cer-
tain circumstances if performed by a
supervisor. The nature of setup work
differs in various industries and for dif-
ferent operations. Some setup work is
typically performed by the same em-
ployees who perform the “production”
work; that is, the employee who operates
the machine also “sets it up” or adjusts
it for the particular job at hand. Such
setup work is part of the production oper-
ation and is not exempt. In other in-
stances the setting up of the work is a
highly skilled operation which the or-
dinary production worker or machine
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tender typically does not perform. In
some plants, particularly large ones, such
setup work may be performed by em-
ployees whose duties are not supervisory
in nature. In other plants, however, par-
ticularly small plants, such work is a
regular duty of the executive and is di-
rectly and closely related to his responsi-
bility for the work performance of his
subordinates and for the adequacy of the
final product. Under such circumstances
it is exempt work. In the data processing
field the work of a supervisor when he
performs the more complex or more re-
sponsible work in a program utilizing
several computer programers or com-
puter operators would be exempt activity.

(e) Similarly, a supervisor who spot
checks and examines the work of his
subordinates to determine whether they
are performing their duties properly, and
whether the product is satisfactory, is
performing work which is directly and
closely reiated to his managerial and
supervisory functions. However, this kind
of examining and checking must be dis-
tinguished from the kind which is nor-
mally performed by an “examiner,”
“checker,” or “inspector,"” and which is
really a production operation rather
than a part of the supervisory function.
Likewise, a department manager or buyer
in a retail or service establishment who
goes about the sales floor observing the
work of sales personnel under his super-
vision to determine the effectiveness of
their sales techniques, checking on the
quality of customer service being given,
or observing customer preferences and
reactions to the lines, styles, types, colors,
and quality of the merchandise offered,
is performing work which is directly and
closely related to his managerial and su-
pervisory functions. His actual partici-
pation, except for supervisory training
or demonstration purposes, in such ac-
tivities as making sales to customers, re-
plenishing stocks of merchandise on the
sales floor, removing merchandise from
fitting rooms and returning to stock or
shelves, however, is not. The amount of
time a manager or buyer spends in the
performance of such activities must be
included in computing the percentage
limitation on nonexempt work.

(f) Watching machines is another
duty which may be exempt when per-
formed by a supervisor under proper cir-
cumstances. Obviously the mere watch-
ing of machines in operation cannot be
consldered exempt work where, as in cer-
tain industries in which the machinery
is largely automatic, it is an ordinary
production function. Thus, an employee
who watches machines for the purpose
of seeing that they operate properly or
for the purpose of making repairs or ad-
Justments is performing nonexempt
work. On the other hand, a supervisor
who watches the operation of the ma-
chinery in his department in the sense
that he “keeps an eye out for trouble"
is performing work which is directly and
closely related to his managerial respon-
sibilities. Making an occasional adjust-
ment in the machinery under such cir-

cumstances Is also exempt work.
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(g) A word of caution is necessary in
connection with these ifllustrations. The
recordkeeping, materlal distributing,

examples of exempt work are presumably
the kind which are supervisory and man-
agerial functions rather than merely
“production’” work. Frequently it is dif-
ficult to distinguish the managerial type
from the type which is & production oper-
ation. In deciding such difficult cases it
should be borne in mind that it is one
of the objectives of §541.1 to exclude
from the definition foremen who hold
“dual” or combination jobs. (See dis-
cussion of working foremen in § 541.115.)
Thus, if work of this kind takes up a
large part of the employee’s time it would
be evidence that management of the de-
partment is not the primary duty of the
employee, that such work is a production
operation rather than a function directly
and closely related to the supervisory
or managerial duties, and that the em-
ployee is In reality a combination fore-
man-“setup” man, foreman-machine ad-
juster (or mechanic), or foreman-ex-
aminer, floorman-salesperson, etc., rather
than a bona fide executive.

§ 541.109 Emergencies.

(a) Under certain occasional emer-
gency conditions, work which Is normally
performed by nonexempt employees and
is nonexempt in nature will be directly
and closely related to the performance
of the exempt functions of management
and supervision and will therefore be
exempt work, In effect, this means that
a bona fide executive who performs work
of & normally nonexempt nature on rare
occasions because of the existence of a
real emergency will not, because of the
performance of such emergency work,
lose the exemption. Bona fide executives
include among their responsibilities the
safety of the employees under their su-
pervision, the preservation and protec-
tion of the merchandise, machinery or
other property of the department or
subdivision in their charge from dam-
age due to unforeseen -circumstances,
and the prevention of widespread break-
down in production, sales, or service
operations. Consequently, when condi-
tions beyond control arise which threaten
the safety of the employees, or a cessa-
tion of operations, or serious damage to
the employer's property, any manual or
other normally nonexempt work per-
formed in an effort to prevent such re-
sults is considered exempt work and is
not included in computing the percentage
Hmitation on nonexempt work.

(b) The rule in paragraph (a) of this
section is not applicable, however, to
nonexempt work arising out of ocour-
rences which are not beyond control or
for which the employer can reasonably
provide in the normal course of business,

(c) A few illustrations may be helpful
in distinguishing routine work performed
as a result of real emergencies of the
kind for which no provision can prac-
ticably be made by the employer in ad-
vance of thelr occurrence and routine

work which is not in this category, 1t &
obvious that a mine superintendent wh
pitches in after an explosion and digs oy
the men who are trapped In the mine

- still a bona fide executive during thy

week. On the other hand, the manager
of a cleaning establishment who person.
ally performs the cleaning operations on
expensive garments because he fears
damage to the fabrics if he allows his
subordinates to handle them is not per-
forming “emergency” work of the kind
which can be considered exempt. Nor is
the manager of a department in a retai
store performing exempt work when he
personally waits on a special or Impatient
customer because he fears the loss of
the sale or the customer’s goodwill if he
allows a salesperson to serve him, The
performance of nonexempt work by ex-
ecutives during inventory-taking, during
other periods of heavy workload, or the
handiing of rush orders are the kinds of
activities which the percentage toler-
ances are intended to cover. For example,
pitching in on the production line in &
canning plant during seasonal operations
is not exempt “emergency” work even if
the objective is to keep the food from
spoiling. Similarly, pitching in behind
the sales counter in a retail store dur-
ing special sales or during Christmas or
Easter or other peak sales periods is not
“emergency’ work, even if the objective
is to improve customer service and the
store’s sales record. Maintenance work is
not emergency work even if performed
at night or during weekends. Relieving
subordinates during rest or vacation pe-
riods eannot be considered in the nature
of “emergency” work since the need for
replacements can be anticipaied
Whether replacing the subordinate st the
workbench, or production line, or sals
counter during the first day or partial
day of an illness would be considered
exempt emergency work would depenc
upon the circumstances in the particu-
lar case. Such factors as the size of the
establishment and of the executive's de-
partment, the nature of the industry, the
consequences that would flow from the
failure to replace the alling empioyee
immediately, and the feasibility of filling
the employee's place promptly would al
have to be weighed. :
(d) All the regular cleaning up around
machinery, even when necessary 0 pré-
vent fire or explosion, is not “emergencs
work. However, the removal by an exect-
tive of dirt or obstructions constitutind
a hazard to life or property need not b
included in computing the percentast
limitation if it is not reasonably prac
ticable for anyone but the supervisor h')
perform the work and it is the kind o
“emergency” which has not been It
curring. The occasional performance &
repair work in case of & brcal-:dou_nlo.
machinery, or the collapse of a dispity
rack, or damage to or excc’l’”(‘""l' d”;:
array of merchandise caused by ncc.d("l‘ ;
or a customer’s carelessness may be Cor-
sidered exempt work if the breakdown =
one which the employer cannot re“wi;],
ably anticipate. However, recurvrr
breakdowns or disarrays requiring gld
quent attention, such as that of an
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pelt or machine which breaks down re-
peatedly or merchandise displays con-
stantly requiring re-sorting or straight-
ening, are the kind for which provision
could reasonably be made and repair of
which must be considered as nonexempt,

§541.110  Oceasional tasks.

(a) In addition to the type of work
which by its very nature is readily identi-
fisble as being directly and closely re-
lated to the performance of the super-
visary and management duties, there is
another type of work which may be con-
sidered directly and closely related to the
performance of these duties. In many
establishments the proper management
of u department requires the per-
formance of & variety of occasional, In-
frequently recurring tasks which cannot
practicably be performed by the produc-
tion workers and are usually performed
by the executive. These small tasks when
viewed separately without regard to their
relationship to the executive's overall
functions might appear to constitute
nonexempt work. In reality they are the
means of properly carrying out the em-
ployee’s management functions and re-
wonsibilities in connection with men,
materials, and production. The par-
ticular tasks are not specifically as-
tigned to the “executive™ but are per-
formed by him in his discretion.

(b) It might be possible for the execu-
live to take one of his subordinates
away from his usual tasks, instruct and
direct him in the work to be done, and
wait for him to finish it. It would
certainly not be practicable, however, to
mansge a department in this fashion,
With respect to such occasional and
relatively inconsequential tasks, it is the
practice In industry generally for the
executive to perform them rather than
to delegate them to other persons, When
any one of these tasks is done frequently,
however, it takes on the character of
& regular production function which
could be performed by a nonexempt em-
poyee and must be counted as non-
eempt work., In determining whether
such work 15 directly and closely related
‘o the performance of the management
duties, consideration should be given to
whether it is (1) the same as the work
verformed by any of the subordinates
of the executive; or (2) a specifically as-
figned task of the executive employees;
or (3) practicably delegable to non-
eempt employees in the establish-
ment; or (4) repetitive and frequently
recurring,

§540L111 Nonexempt work generally.

@} As indicated in § 541.101 the term
“bonexempt work,” as used in this sub-
bart, includes all work other than that

bed in § 541.1 (a) through (d) and
ictivities directly and closely re-

d to such work.
h‘bg* Nonexempt work is easily identi-
¢ where, as in the usual case, it
tnsists of work of the same nature as

! performed by the nonexempt sub-
:?din,m of the “executive.” It is more

Meult to identify in cases where super-

'V employees spend a significant
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amount of time in activities not per-
formed by any of their subordinates and
not consisting of actual supervision and
management, In such cases careful
analysis of the employee’s dutles with
reference to the phrase “directly and
closely related to the performance of
the work described in paragraphs (a)
through (d) of this section” will usually
be necessary in arriving at a determi-
nation.

§541.112 Percentage
nonexempt work.

(a) An employee will not qualify for
exemption as an executive if he devotes
more than 20 percent, or in the case of
an employee of a retail or service estab-
lishment if he devotes as much as 40
percent, of his hours worked in the work-
week to nonexempt work. This test is
applied on a workweek basis and the
percentage of time spent on nonexempt
work is computed on the time worked
by the employee.

(b) (1) The maximum allowance of 20
percent for nonexempt work applies un-
less the establishment by which the em-
ployee is employed qualifies for the
higher allowance as a retail or service
establishment within the meaning of the
act. Such an establishment must be a
distinct physical place of business, open
to the general public, which is engaged
on the premises in making sales of goods
or services to which the concept of retail
selling or servicing applies, As defined in
section 13(a) (2) of the act, such an
establishment must make at least 75 per-
cent of its annual dollar volume of sales
of goods or services from sales that are
both not for resale and recognized as
retall in the particular industry. Types
of establishments which may meet these
tests include stores selling consumer
goods to the public; hotels; motels; res-
taurants; some types of amusement or
recreational establishments (but not
those offering wagering or gambling fa-
cilities) ; hospitals, or institutions pri-
marily engaged in the care of the sick,
the aged, the mentally ill, or defective
residing on the premises, if open to the
general public; public parking lots and
parking garages; auto repair shops;
gasoline service stations (but not truck
stops) ; funeral homes; cemeteries; ete.
Further explanation and illustrations of
the establishments included in the term
“retail or service establishment” as used
in the act may be found in Part 779 of
this chapter.

(2) Public and private elementary
and secondary schools and institutions
of higher education are, as a rule, not
retail or service establishments, because
they are not engaged in sales of goods or
services to which the retail concept ap-
plies. Under section 13(a) (2) (iii) of the
act prior to the 1966 amendments, it was
possible for private schools for physically
or mentally handicapped or gifted chil-
dren to qualify as retail or service es-
tablishments if they met the statutory
tests, because the special types of serv-
ices provided to their students were con-
sidered by Congress to be of a kind that
may be recognized as retail. Such schools,

limitations on
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unless the nature of their operations has
changed, may continue to qualify as re-
tail or service establishments and, if they
do, may utilize the greater tolerance for
nonexempt work provided for executive
and administrative employees of retall
or service establishments under section
13(a) (1) of the act.

(3) The legislative history of the act
makes it plain that an establishment en-
gaged In laundering, cleaning, or repair-
ing clothing or fabrics is not a retail or
service establishment. When the act was
amended in 1949, Congress excluded such
establishments from the exemption un-
der section 13(a) (2) because of the lack
of a retail concept in the services sold by
such establishments, and provided =a
separate exemption for them which did
not depend on status as a retailer. Again
in 1066, when this exemption was re-
pealed, Congress made it plain by exclu-
sionary language that the exemption for
retall or service establishments was not
to be applied to laundries or dry cleaners.

(c) There are two special exceptions
to the percentage limitations of para-
graph (a) of this section:

(1) That relating to the employee in
“sole charge” of an independent or
branch establishment, and

(2) That relating to an employee own-
ing a 20-percent interest in the enter-
prise in which he is employed. These ex~
cept the employee only from the percent-
age limitations on nonexempt work. They
do not except the employee from any
of the other requirements of § 541.1.
Thus, while the percentage limitations on
nonexempt work are not applicable, it
is clear that an employee would not qual-
ify for the exemption if he performs so
much nonexempt work that he could no
longer meet the requirement of § 541.1(a)
that his primary duty must consist of
the management of the enterprise in
which he is employed or of a customarily
recognized department or subdivision
thereof,

§ 541.113  Sole<charge exception.

(a) An exception from the percentage
limitations on nonexempt work is pro-
vided In § 541.1(e) for “an employee who
15 In sole charge of an independent estab-
lishment or a physically separated
branch establishment * * *", Such an
employee is considered to be employed in
a bona fide executive capacity even
though he exceeds the applicable per-
centage limitation on nonexempt work.

(b) The term “independent establish-
ment” must be given full weight. The es-
tablishment must have a fixed location
and must be geographically separated
from other company property. The man-
agement of operations within one among
several buildings located on a single or
adjoining tracts of company property
does not qualify for the exemption under
this heading. In the case of a branch,
there must be a true and complete phys-
ical separation from the main office.

(¢) (1) A determination as to the sta-
tus as “an independent establishment or
a physically separated branch establish-
ment” of any part of the business opera-
tions on the premises of a retail or other
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establishment, however, must be made on
the basis of the physical and economic
facts in the particular situation. (See 29
CFR 779.305, 779.306, 779.225.) A leased
department cannot be considered to be a
separate establishment where, for ex-
ample, it and the retail store in which it
is located operate under a common trade
name and the store may determine, or
have the power to determine, the leased
department’s space location, the type of
merchandise it will sell, its pricing policy,
its hours of operation and some or all of
its hiring, firing, and other personnel pol-
jcies, and matters such as advertising,
adjustment, and credit operations, insur-
ance and taxes, are handled on a unified
basis by the store.

(2) A leased department may qualify
as a separate establishment, however,
where, among other things, the facts
show that the lessee maintains a separate
entrance and operates under a separate
name, with its own separate employees
and records, and in other respects con-
ducts his business independently of the
lessor's. In such a case the leased depart-
ment would enjoy the same status as a
physically separated branch store.

(d) Since the employee must be In
“sole” charge, only one person in any
establishment can qualify as an execu-
tive under this exception, and then only
if he is the top person in charge at that
location. (It is possible for other persons
in the same establishment to qualify for
exemption as executive employees, but
not under the exception from the non-
exempt work limitation.) Thus, it would
not be applicable to an employee who is
in charge of a branch establishment but
whose superior makes his office on the
premises. An example Is a district man-
ager who has overall supervisory func-
tions in relation fo a number of branch
offices, but makes his office at one of
the branches. The branch manager at the
branch where the district manager's of-
fice is located is not in “sole charge” of
the establishment and does not come
within the exception. This does not mean
that the “sole-charge"” status of an em-
ployee will be considered lost because of
an occasional visit to the branch office of
the superior of the person in charge, or,
in the case of an independent establish-
ment by the visit for a short period on
1 or 2 days a week of the proprietor or
principal corporate officer of the estab-
lishment. In these situations, the sole-
charge status of the employee in ques-
tion will appear from the facts as to his
functions, particularly in the intervals
between visits. If, during these intervals,
the decisions normally made by an ex-
ecutive in charge of a branch or an in-
dependent establishment are reserved for
the superior, the employee is not in
sole charge. If such decisions are not
reserved for the superior, the sole-charge
status will not be lost merely because of
the superior's visits,

(e) In order to qualify for the excep-
tion the employee must ordinarily be in
charge of all the company activities at the
loeation where he Is employed. If he is in
charge of only a portion of the company's
activities at his location, then he cannot
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be said to be In sole charge of an in-
dependent establishment or a physically
separated branch establishment. In ex-
ceptional cases the divisions have found
that an executive employee may be in
sole charge of all activities at a branch
office except that one independent func-
tion which is not integrated with those
managed by the executive is also per-
formed at the branch. This one function
is not important to the activities man-
aged by the executive and constitutes
only an insignificant portion of the em-
ployer's activities at that branch, A typi-
cal example of this type of situation is
one in which “desk space” in 8 warehouse
otherwise devoted to the storage and
shipment of parts is assigned a salesman
who reports to the sales manager or other
company official located at the home
office. Normally only one employee (at
most two or three, but in any event an
insignificant number when compared
with the total number of persons em-
ployed at the branch) is engaged in the
nonintegrated function for which the
executive whose sole-charge status Is in
question is not responsible. Under such
circumstances the employee does not lose
his “sole-charge” status merely because
of the desk-space assignment,

§ 541.114 Exception for owners of 20-
percent interest,

(a) An exception from the percentage
limitations on nonexempt work is pro-
vided in § 541.1(e) for an employee “who
owns at least a 20-percent interest in
the enterprise in which he is employed”.
This provision recognizes the special
status of a shareholder of an enterprise
who is actively engaged in its manage-
ment.

(b) The exception is avallable to an
employee owning & bonda fide 20-percent
equity in the enterprise in which he is
employed regardless of whether the busi-
ness is a corporate or other type of
organization.

8§ 541.115 Working foremen.

(a) The primary purpose of the exclu-
sionary language placing a limitation on
the amount of nonexempt work is to dis-
tinguish between the bona fide executive
and the “working’ foreman or “working"
supervisor who regularly performs “pro-
duction’ work or other work whick is un-
related or only remotely related to his
supervisory activities, (The term “work-
ing"” foreman is used in this subpart in
the sense indicated in the text and should
not be construed to mean only one who
performs work similar to that performed
by his subordinates.)

(b) One type of working foreman
or working supervisor most commonly
found in industry works alongside his
subordinates. Such employees, some-
times known as strawbosses, or gang or
group leaders perform the same kind of
work as that performed by their subordi-
nates, and also carry on supervisory
functions. Clearly, the work of the same
nature as that performed by the em-
ployees’ subordinates must be counted as
nonexempt work and if the amount of
such work performed is substantial the

exemption does not apply. (“Substan.
tial,” as used in this section, means mop
than 20 percent. See discussion of the 2.
percent limitation on nonexempt work
in § 541.112) A foreman in a dress shop
for example, who operates o sewin
machine to produce the product is per.
forming clearly nonexempt work. Hog.
ever, this should not be confused wity
the operation of a sewing maching by 3
foreman to Instruct his subordinates i
the making of a new product, such asa
garment, before it goes Into production.

(¢c) Another type of working foreman
or working supervisor who cannot be
classed as a bona fide executive is one

«who spends a substantial amount of

time in work which, although not per
formed by his own subordinates, consists
of ordinary production work or other
routine, recurrent, repetitive tasks which
are a regular part of his duties, Such an
employee is in effect holding a dual Job,
He may be, for example, a combination
foreman-production worker, supervisor-
clerk, or foreman combined with some
other skilled or unskilled occupation, His
nonsupervisory duties in such instances
are unrelated to anything he must do to
supervise the employees under him or @
manage the department, They are In
many instances mere “fill-in" tasks per-
formed because the job does not involve
sufficient executive duties to occupy an
employee’s full time. In other instances
the nonsupervisory, nonmanagerial
duties may be the principal ones and the
supervisory or managerial duties are
subordinate and are assigned to the par-
ticular employee because it ls more con-
venlent to rest the responsibility for the
first line of supervision in the hands of
the person who performs these other
duties, Typical of employees in dual jobs
which may involve a substantial amount
of nonexempt work are: (1) Foremen of
supervisors who also perform one or more
of the “production’’ or “operating” func-
tions, though no other employees in ms
plant perform such work. An example o
this kind of employee is the foreman ina
millinery or garment plant who 15 :\L'?
the cutter, or the foreman in a garmen
factory who operates a multiple-need:
machine not requiring a full-time open-
tor: (2) foremen or supervisors who have
as a regular part of their duties the ad;
justment, repair, or maintenance [
machinery or equipment. Examples i
this category are the foreman-fixer in tlzf
hostery industry who devotes a consider-
able amount of time to making adiut
ments and repairs to the machines

his subordinates, or the planer-mill fort-
man who is also the “machine man” ¥h?
repairs the machines and grinds the
knives: (3) foremen or supervisors ':"’
perform clerical work other than ibe
maintenance of the time and production
records of their subordinates: for f‘n
ample, the foreman of the shipping roor
who makes out the bills of ladlm; ﬁ;t
other shipping records, the V;ﬂf.f“’:wn.
foreman who also acts as “1“' ik
clerk, the head shipper who &S0 "
charge of a finished goods stock TO0%
assisting In placing goods on shelves 87
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xeeping perpetual inventory records, or
the office manager, head bookkeeper, or
chief clerk who performs routine book-
xeeping. There is no doubt that the head
bookkeeper, for example, who spends a
substantial amount of his time keeping
books of the same general nature as those
xept by the other bookkeepers, even
though his books are confidential in
nature or cover different transactions
from the books maintained by the under
pookkeepers, is not primarily an execu-
tive employee and should not be so
ponsidered.

§511.116 Trainees, executive.

The exemption is applicable to an em-
ployee employed in a bong fide executive
capacity and does not include employees
waining to become executives and not ac-
tually performing the duties of an execu-
tive.

§54L117  Amount of salary required.

(a) Except as otherwise noted in para-
graph (b) of this section, compensation
on & salary basis at a rate of not less than
$126 per week, exclusive of board, lodging,
or other facilities, is required for exemp-
tion as an executive. The $125 & week may
be translated into equivalent amounts for
periods longer than 1 week. The require-
ment will be met if the employee is com-
pensated biweekly on a salary basis of
$250, semimonthly on a salary basis of
$270.83 or monthly on a salary basis of
$541.66, However, the shortest period of
payment which will meet the require-
mo:n)tL of payment “on a salary basis” is a
wee

(b) In Puerto Rico, the Virgin Islands,
and American Samoa, the salary test for
exemption as an “executive” is $115 per
week,

{¢) The payment of the required salary
must be exclusive of board, lodging, or
other facilities; that s, free and clear. On
the other hand, the regulations in sub-
part A of this part do not prohibit the
sale of such facilities to executives on a
cash basis if they are negotiated in the
same manner as similar transactions
with other persons.

‘d) The validity of including a salary
requirement in the regulations in subpart
A of this part has been sustained in a
number of appellate court decisions. See,
for example, Walling v. Yeakley, 140 F,
(2d) 830 (C.A. 10); Helliwell v. Haber-
man, 140 F, (2d) 833 (C.A. 2); and Wall-
ing v. Morris, 155 F. (2d) 832 (C.A. 6)
(reversed on another point in 332 U.S.
442) ; Wirtzs v. Mississippi Publishers, 364
F, (2d) 603 (C.A. 5); Craig v. Far West
Engineering Co., 265 F. (2d) 251 (C.A. 9)
cert. den. 361 U.S. 816; Hofer v. Federal

Cartridge Corp., 71 F. Supp. 243 (D.C.
Minn.)),

§511.118 Salary basis.

(®) An employee will be considered to
be paid “on a basis” within the
meaning of the regulations if under his
tmployment agreement he regularly re-
celves each pay period on a weekly, or
ltss frequent basis, a predetermined
amount constituting all or part of his
fompensation, which amount is not sub-
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ject to reduction because of variations in
the quality or quantity of the work per-
formed. Subject to the exceptions pro-
vided below, the employee must receive
his full salary for any week in which he
performs any work without regard to
the number of days or hours worked. This
policy is also subject to the general rule
that an employvee need not be paid for

any workweek in which he performs no

work.

(1) An employee will not be consid-
ered to be “on a salary basis" if deduc-
tions from his predetermined compen-
sation are made for absences occasioned
by the employer or by the operating re-
quirements of the business. Accordingly,
if the employee is ready, willing, and able
to work, deductions may not be made for
time when work is not available.

(2) Deductions may be made, however,
when the employee absents himself from
work for a day or more for personal rea-
sons, other than sickness or accident.
Thus, if an employee is absent for a day
or longer to handle personal affairs, his
salaried status will not be affected if de-
ductions are made from his salary for
such absences.

(3) Deductions may also be made for
absences of a day or more occasioned by
sickness or disability (including indus-
trial accidents) if the deduction is made
in accordance with a bona fide plan, pol-
icy or practice of providing compensa-
tion for loss of salary occasioned by both
sickness and disability. Thus, if the em-
ployer's particular plan, policy or prac-
tice provides compensation for such ab-
sences, deductions for absences of a day
or longer because of sickness or disability
may be made before an employee has
qualified under such plan, policy or prac-
tice, and after he has exhausted his leave
allowance thereunder. It is not required
that the employee be paid any portion of
his salary for such days or days for which
he receives compensation for leave un-
der such plan, policy or practice. Sim-
ilarly, if the employer operates under a
State sickness and disability insurance
law, or a private sickness and disability
insurance plan, deductions may be made
for absences of a working day or longer
if benefits are provided In accordance
with the particular law or plan., In the
case of an industrial accident, the “sal-
ary basis” requirement will be met If the
employee is compensated for loss of sal-
ary in accordance with the applicable
compensation law or the plan adopted
by the employer, provided the employer
also has some plan, policy or practice of
providing compensation for sickness and
disability other than that relating to in-
dustrial accidents.

(4) Deductions may not be made for
absences of an employee caused by jury
duty, attendance as a witness, or tem-
porary military leave. The employer may,
however, offset any amounts recelved by
an employee as jury or witness fees or
military pay for a particular week
against the salary due for that partic-
ular week without loss of the exemption.

(5) Penalties Imposed in good faith
for infractions of safety rules of major
significance will not affect the em-
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ployee's salaried status, Safety rules of
major significance include only those
relating to the prevention of serious dan-
ger to the plant or other employees, such
as rules prohibiting smoking in explo-
sive plants, oil refineries, and coal mines.

(8) The effect of making a deduction
which is not permitted under these inter-
pretations will depend upon the facts in
the particular case. Where deductions
are generally made when there is no work
available, it indicates that there was no
intention to pay the employee on a salary
basis, In such a case the exemption would
not be applicable to him during the en-
tire period when such deductions were
being made. On the other hand, where
a deduction not permitted by these inter-
pretations is inadvertent, or is made for
reasons other than lack of work, the
exemption will not be considered to have
been lost if the employer reimburses the
employee for such deductions and prom-
ises to comply in the future,

(b) Minimum guaraniee plus extras.—
It should be noted that the salary may
consist of a predetermined amount con-
stituting all or part of the employee's
compensation. In other words, additional
compensation besides the salary is not
inconsistent with the salary basis of pay-
ment. The requirement will be met, for
example, by a branch manager who re-
celves a salary of $125 or more per week
and in addition, a commission of 1 per-
cent of the branch sales. The require-
ment will also be met by a branch man-
ager who receives n percentage of the
sales or profits of his branch, if the em-
pldyment arrangement also includes a
guarantee of at least the minimum
weekly salary (or the equivalent for a
monthly or other period) required by the
regulations, Another type of situation in
which the requirement will be met s that
of an employee paid on a daily or shift
basis, if the employment arrangement in-
cludes a provision that he will receive not
less than the amount specified in the reg-
ulations in any week in which he per-
forms any work, Such arrangements are
subject to the exceptions in paragraph
(a) of this section, The test of payment
on a salary basis will not be met, how-
ever, if the salary Is divided into two
parts for the purpose of circumventing
the requirement of payment “on a sal-
ary basis.” For example, a salary of $175
a week may not arbitrarily be divided
into a guaranteed minimum of $125 paid
in each week in which any work is per-
formed, and an additional $50 which Is
made subject to deductions which are
not permitted under paragraph (a) of
this section.

(¢c) Initial and terminal weeks —Fail-
ure to pay the full salary in the initial
or terminal week of employment is not
considered inconsistent with the salary
basis of payment. In such weeks the pay-
ment of & proportionate part of the em-
ployee’'s salary for the time actually
worked will meet the requirement. How-
ever, this should not be construed to
mean that an employee is on a salary

basis within the meaning of the regu-
lations if he is employved occasionally
for a few days and is paid a proportionate
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part of the weekly salary when so em-
ployed. Moreover, even payment of the
full weekly salary under such circum-
stances would not meet the requirement,
since casual or occasional employment
for a few days at a time {5 Inconsistent
with employment on a salary basis within
the meaning of the regulations.

£ 541,119 Special proviso for high sal-
aried executives.

(a) Except as otherwise noted in para-
graph (b) of this section, § 541.1 con-
tains a special proviso for managerial
employees who are compensated on a
salary basis at a rate of not less than
$200 per week exclusive of board, lodg-
ing, or other facllities. Such a highly
paid employee is deemed to meet all the
requirements in paragraphs (a) through
(1) of §541.1 if his primary duty con-
sists of the management of the enter-
prise in which he is employed or of a
customarily recognized department or
subdivision thereof and includes the cus-
tomary and regular direction of the work
of two or more other employees therein.
If an employee qualifies for exemption
under this proviso, it is not necessary to
test his qualifications in detail under
paragraphs (a) through (f) of § 541.1.

(b) In Puerto Rico, the Virgin Islands,
and American Samoa, the proviso of
§541.1(f) applies to those managerial
employees who are compensated on a
salary basis at a rate of not less than
$150 per week.

(c) Mechanics, carpenters, linotype
operators, or craftsmen of other kinds
are not exempt under the proviso no
matter how highly paid they might be.

EMrLOYEE EMPLOYED IN A BONA FIipE
ADMINISTRATIVE CAPACITY

£ 541.201 Types of administrative em-
ployees.

(a) Three types of employees are de-
scribed In § 541.2(¢c) who, if they meet
the other tests in §541.2, qualify
for exemption as “administrative”
employees,

(1) Ezecutive and administrative as-
sistants —The first type is the assistant
to a proprietor or to an executive or
administrative employee. In modern in-
dustrial practice there has been a steady
and increasing use of persons who assist
an executive in the performance of his
duties without themselves having execu-
tive authority. Typical titles of persons
in this group are executive assistant to
the president, confidential assistant,
executlive secretary, assistant to the gen-
eral manager, administrative assistant
i nd, in retail or service establishments,
assistant manager and assistant buyer.
Generally speaking, such assistants are
found in large establishments where the
official assisted has duties of such scope
and which require so much attention

that the work of personal scrutiny, cor-

respondence, and interviews must be
delegated.
(2) Stafl employees—ii) Employees

Included in the second alternative in the
definition are those who can be described
as staff rather than line employees, or as
functional rather than departmental
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heads. They include among others em-
ployees who act as advisory specialists
to the management. Typleal examples
of such advisory specialists are tax ex-
perts, insurance experts, sales research
experts, wage-rate analysts, investment
consultants, foreign exchange consult-
ants, and statisticians.

(i) Also included are persons who are
in charge of a so-called functional de-
partment, which may frequently be a
one-man department. Typical examples
of such employees are credit managers,
purchasing agents, buyers, safety direc-
tors, personnel directors, and labor rela-
tions dirvectors.

(3) Those who perform special assign-
ments—(i) The third group consists of
persons who perform special assign-
ments, Among them are to be found a
number of persons whose work is per-
formed away from the employer's place
of business. Typical titles of such persons
are lease buyers, field representatives of
utility companies, location managers of
motion picture companies, and district
gaugers for oil companies. It should be
particularly noted that this is a fleld
which is rife with honorific titles that do
not adequately portray the nature of the
employee’s duties. The field representa-
tive of a utility company, for example,
may be a “glorified serviceman.”

(i) This classification also includes
employees whose special assignments are
performed entirely or partly inside their
employer's place of business. Examples
are special organization planners, cus-
tomers’ brokers in stock exchange firms,
so-called account executives in adver-
tising firms and contact or promotion
men of various types.

(b) Job titles insufiicient as yard-
sticks.—(1) The employees for whom ex-
emption is sought under the term “ad-
ministrative” have extremely diverse
functions and a wide variety of titles. A
title alone Is of little or no assistance In
determining the true importance of an
employee to the employer or his exempt
or nonexempt status under the regula-
tions in subpart A of this part. Titles
can be had cheaply and are of no de-
terminative value. Thus, while there are
supervisors of production control (whose
decisions affect the welfare of large
numbers of employees) who qualify for
exemption under section 13(a) (1), it is
not hard to call a rate setter (whose
functions are limited to timing certain
operations and jotting down times on a
standardized form) a *“methods engi-
neer” or a “production-control super-
visor."

(2) Many more examples could be cited
to show that titles are insufficient as
yardsticks. As has been Indicated previ-
ously, the exempt or nonexempt status
of any particular employee must be de~
termined on the basis of whether his
duties, responsibilities, and salary meet
all the requirements of the appropriate
section of the regulations in sybpart A

of this part.

(¢) Individuals engaged in the overall
academic administration of an elemen-
tary or secondary school system include
the superintendent or other head of the

system and those of his assistants whose
duties are primarily concerned with ad.
ministration of such matters as curricy.
lum, quality and methods of instructing,
measuring and testing the learning po.
tential and achievement of students, es.
tablishing and maintaining academic
and grading standards, and other aspecly
of the teaching program. In individual
school establishments those engaged in
overall academic administration include
the principal and the vice principals why
are responsible for the operation of the
school. Other employees engaged In aca-
demic administration are such depart.
ment heads as the heads of the mathe-
matics department, the English depart-
ment, the foreign language department,
the manual crafts department, and the
like, Institutions of higher education
have similar organizational structure,
although in many cases somewhat more
complex.

§ 541.202 Caregories of work.

(a) The work generally performed by
employees who perform administrative
tasks may be classified into the follow-
ing general categories for purposes of the
definition: (This classification is with-
out regard to whether the work is manual
or nonmanual. The problem of manual
work as it affects the exemption of ad-
ministrative employees is discussed In
§ 541.203.) (1) The work specifically de-
scribed in paragraphs (a), (b), and (¢)
of §541.2; (2) routine work which is di-
rectly and closely related to the perform-
ance of the work which is described In
paragraphs (8), (b), and (c) of § 5412,
and (3) routine work which is not related
or is only remotely related to the admin-
i{strative duties. (As used in this subpart
the phrase “routine work” means work
which does not require the exercise of
discretion and independent judgment. It
is not necessarily restricted to work
which is repetitive in nature.)

(b) The work in category 1, that which
is specifically described in § 5412 as re-

.quiring the exercise of discretion and in-

dependent judgment, is clearly exempt
in nature.

(¢c) Category 2 consists of work which
if separated from the work in category |
would appear to be routine, or on a fairly
low level, and which does not Il
require the exercise of discretion and
independent judgment, but which has &
direct and close relationship to the per
formance of the more important duties
The directness and closeness of this ,"'
lationship may vary depending upon e
nature of the job and the slze.nnd or-
ganization of the establishment in which
the work is performed. This “directly and
closely related” work includes rm}tlnc
work which necessarily arises out 0l the
administrative duties, and the youunc
work without which the employee’s more
important work cannot be pcr!on}i :
properly. It also includes a variety ‘?ﬂ
routine tasks which may not be essentd
to the proper performance of the more
important duties but which are unclfol!;
ally related to them directly and do?cl :
In this latter category are activities
which an adminintrative employee may

reasonably be expected to perform 1o
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connection with carrying out his admin-
sirative functions including duties
which either facilitate or arise incident-
ally from the performance of such func-
tions and are commonly performed in
connection with them.

(d) These “directly and closely related”
duties are distinguishable from the last
group, category 3, those which are re-
motely related or completely unrelated
to the more important tasks. The work
in this last category is nonexempt and
must not exceed the 20-percent limita-
tion for nonexempt work (up {o 40 per-
eent in the case of an employee of a
retail or service establishment) if the
exemption is to apply.

(e) Work performed by employees in
the capacity of “academic administra-
tive” personnel is a category of admin-
fstrative work lmited to a class of
employees engaged in academic admin-
istration as contrasted with the general
usabe of “administrative” in the act. The
term “academic administrative™ denotes
administration relating to the academic
operations and functions in a school
rather than to administration along the
lines of general business operations.
Academic administrative personnel are
performing operations directly in the
field of education. Jobs relating to areas
outside the educational field are not
within the definition of academic admin-
istration. Examples of jobs in school sys-
fems, and educational establishments
and institutions, which are outside the
term academic administration are jobs
relating to building management and
maintenance, jobs relating to the health
of the students and academic staff such
& soclal workers, psychologist, lunch
Toom manager, or dietitian. Employees in
such work which is not considered
tcademic administration may qualify for
fxemption under other provisions of
§541.2 or under other sections of the
regulations in subpart A of this part pro-
¥ided the requirements for such exemp-
tions are met,

§541.203 Nonmanual work.

‘) The requirement that the work
performed by an exempt administrative
fmployee must be office work or non-
:nxnunl work restricts the exemption to
white-collar” employees who meet the
tests. If the work performed is “office”
%ork it is immaterial whether it is
manual or nonmanual in nature. This is
tonsistent  with the intent to include
within the term “administrative” only
employees who are basically white-collar
smployees since the accepted usage of the

‘white-collar” includes all office
Workers. Persons employed in the routine
9peration of office machines are engaged
: office work within the meaning of

5412 (although they would not qualify
% administrative employees since they

;505‘!1102; meet the other requirements of
).

(b) Section 541.2 does not completely
vr‘olubu the performance of manual work
% an “administrative” employee. The
Performance by an otherwise exempt ad-
"Winistrative employee of some manual
Work which is directly and closely related
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to the work requiring the exercise of dis-
cretion and independent judgment is not
inconsistent with the principle that the
exemption is limited to 'white-collar”
employees. However, if the employee per-
forms so much manual work (other than
office work) that he cannot be said to
be basically a “white-collar” employee
he does not qualify for exemption as a
bona fide administrative employee, even
if the manual work he performs Is
directly and closely related to the work
requiring the exercise of discretion and
independent judgment. Thus, it is obvi-
ous that employees who spend most of
their time in using tools, instruments,
machinery, or other equipment, or in
performing repetitive operations with
their hands, no matter how much skill
is required, would not be bona fide ad-
ministrative employees within the mean-
ing of § 541.2. An office employee, on the
other hand, is a “white-collar” worker,
and would not lose the exemption on the
grounds that he is not primarily engaged
in “nonmanual” work, although he would
lose the exemption if he failed to meet
any of the other requirements.

§ 541.205 Directly related 1o manage-
ment policies or general business
operations.

(a) The phrase “directly related to
management policies or general business
operations of his employer or his em-
ployer’s customers” describes those types
of activities relating to the administra-
tive operations of a business as dis-
tinguished from “production” or, in &
retail or service establishment, “sales”
work. In addition to describing the types
of activities, the phrase limits the ex-
emption to persons who perform work of
substantial importance to the manage-
ment or operation of the business of his
employer or his employer's customers.

(b) The administrative operations of
the business include the work performed
by so-called white-collar employees en-
gaged in “sérvicing” a business as, for
example, advising the management,
planning, negotiating, representing the
company, purchasing, promoting sales,
and business research and control. An
employee performing such work is en-
gaged in activities relating to the ad-
ministrative operations of the business
notwithstanding that he is employed as
an administrative assistant to an execu-
tive in the production department of the
business.

(¢) As used to describe work of sub-
stantial importance to the management
or operation of the business, the phrase
“directly related to management policies
or general business operations” is not
limited to persons who participate in the
formulation of management policies or
in the operation of the business as a
whole. Employees whose work is “directly
related" to management policies or to
general business operations include those
work affects policy or whose responsi-
bility it is to execute or carry it out. The
phrase also includes a wide variety of
persons who either carry out major as-
signments in conducting the operations
of the business, or whose work affects
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business operations to a subtantial de-
gree, even though their assignments are
tasks related to the operation of & par-
ticular segment of the business.

(1) It is not possible to lay down spe-
cific rules that will indicate the precise
point at which work becomes of substan-
tial importance to the management or
operation of a business, It should be clear
that the cashier of a bank performs work
at a responsible level and may therefore
be said to be performing work directly
related to management policies or gen-
eral business operations, On the other
hand, the bank teller does not. Likewise
it is clear that bookkeepers, secretaries,
and clerks of various kinds hold the run-
of-the-mine positions in any ordinary
business and are not performing work di-
rectly related to management policies or
general business operations, On Lthe other
hand, a tax consultant employed either
by an individual company or by a firm
of consultants is ordinarily doing work
of substantial importance to the man-
agement or operation of a business,

(2) An employee performing routine
clerical duties obviously is not perform-
ing work of substantial importance to
the management or operation of the
business even though he may exercise
some measure of discretion and judg-
ment as to the manner in which he per-
forms his clerical tasks, A messenger boy
who is entrusted with carrying large
sums of money or securities cannot be
said to be doing work of importance to
the business even though serious conse-
quences may flow from his neglect. An
employee operating very expensive equip-
ment may cause serlous loss to his em-
ployer by the improper performance of
his duites. An inspector, such as, for ex-
ample, an inspector for an insurance
company, may cause loss to his employer
by the failure to perform his job prop-
erly. But such employees, obviously, are
not performing work of such substantial
importance to the management or opera-
tion of the business that it can be said to
be “directly related to management
policies or general business operations"
as that phrase is used in § 541.2.

(3) Some firms employ persons whom
they describe as “statisticians.” If all
such a person does, in effect, Is to tabu-
late data, he is clearly not exempt. How-
ever, if such an employee makes analyses
of data and draws conclusions which are
important to the determination of, or
which, in fact, determine financial, mer-
chandising, or other policy, clearly be is
doing work directly related to manage-
ment policies or general business opera-
tions. Similarly, a personnel employee
may be a clerk at a hiring window of a
plant, or he may be a man who deter-
mines or effects personnel policles af-
fecting all the workers In the establish-
ment. In the latter case, he Is clearly
doing work directly related to manage-
ment policies or general business opera-
tions. These examples illustrate the two
extremes. In each case, between these
extreme types there are many employees
whose work may be of substantial im-
portance to the management or opera-
tion of the business, depending upon
the particular facts.
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(4) Another example of an employee
whose work may be important to the
welfare of the business is a buyer of a
particular article or equipment in an In-
dustrial plant or personnel commonly
called assistant buyers in retail or serv-
jce establishments. Where such work is
of substantial Importance to the man-
agement or operation of the business,
even though it may be limited to pur-
chasing for a particular department of
the business, it is directly related to man-
agement policies or general business
operations.

(5) The test of “directly related to
management policies or general business
operations” is also met by many persons
employed as advisory specialists and con-
sultants of various kinds, credit man-
agers, safety directors, claim agents and
adjusters, wage-rate analysts, tax ex-
perts, account executives of advertising
agencies, customers' brokers in stock ex-
change firms, promotion men, and many
others.

(6) It should be noted In this con-
nection that an employer’s volume of ac~
tivities may make it necessary to employ
& number of employees in some of these
categories. The fact that there are a
number of other employees of the same
employer carrying out assignments of
the same relative importance or perform-
ing identical work does not affect the
determination of whether they meet this
test so long as the work of each such
employee is of substantial Importance
to the management or operation of the
business.

(7) In the data processing field some
firms employ persons described as sys-
tems analysts and computer programers.
If such employees are concerned with the
planning, schedullng, and coordination
of activities which are required to de-
velop systems for processing data to ob-
tain solutions to complex business, scien-
tific, or engineering problems of his
employer or his employer's customers,
he Is clearly doing work directly related
to management policies or general busi-
ness operations,

(d) Under §541.2 the “management
policies or general business operations”
may be those of the employer or the
employer's customers, For example, many
bona fide administrative employees per-
form important functions as advisers
and consultants but are employed by a
concern engaged in furnishing such serv-
ices for a fee. Typical instances are tax
experts, labor relations consultants, fi-
nancial consultants, systems analysts, or
resident buvers, Such employees, if they
meet the other requirements of §541.2,
qualify for exemption regardless of
whether the management policies or gen-
eral business operations to which their
work is directly related are those of their
employer's clients or customers, or those
of their employer.
£ 541.206 Primary duty.

(a) The definition of “administrative"
exempts only employees who are pri-
marily engaged in the responsible work
which is characteristic of employment
in a bona fide administrative capacity.
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Thus, the employee must have as his pri-
mary duty office or nonmanual work di-
rectly related to management policies or
general business operations of his em-
ployer or his employer's customers, or,
in the case of “academic administrative
personnel,” the employee must have as
his primary duty work that is directly re-
lated to academic administration or gen-
eral academic operations of the school
in whose operations he is employed.

(b) In determining whether an em-
ployee's exempt work meets the '‘pri-
mary duty” requirement, the principles
explained in § 541.103 in the discussion
of “primary duty” under the definition of
“executive” are applicable.

§ 541.207 Discretion and independent
judgment.

(a) In general, the exercise of discre-
tion and independent judgment involves
the comparison and the evaluation of
possible courses of conduct and acting
or making a decision after the various
possibilities have been considered. The
term as used in the regulations in sub-
part A of this part, moreover, implies
that the person has the authority or
power to make an independent choice,
free from immediate direction or super-
vision and with respect to matters of sig-
nificance. (Without actually attempting
to define the term, the courts have given
it this meaning in applying it in par-
ticular cases. See, for example, Walling
v. Sterling Ice Co., 69 F, Supp. 655, re-
versed on other grounds, 165 F. (2d) 265
(CCA 10). See also Connell v. Delaware
Aircrajt Industries, 55 Atl. (2d) 637.)

(b) The term must be applied in the
light of all the facts involved in the
particular employment situation in
which the question arises. It has been
most frequently misunderstood and mis-
appplied by employers and employees
in cases involving the following: (1)
Confusion between the exercise of dis-
cretion and independent judgment, and
the use of skill in applying techniques,
procedures, or specific standards; and
(2) misapplication of the term to em-
ployees making decisions relating to mat-
ters of little consequence,

(¢) Distinguished from skills. and
procedures:

(1) Perhaps the most frequent cause
of misapplication of the term “discretion
and independent judgment" is the fail-
ure to distinguish it from the use of
skill in various respects. An employee
who merely applies his knowledge in fol-
lowing prescribed procedures or deter-
mining which procedure to follow, or
who determines whether specified stand-
ards are met or whether an object falls
into one or another of a number of
definite grades, classes, or other cate-
gories, with or without the use of test-
ing or measuring devices, is not exercis-
ing discretion and independent judgment
within the meaning of § 541.2. This is
true even if there is some leeway In
reaching a conclusion, as when an ac~
ceptable standard includes a range or
a tolerance above or below a specific
standard.

(2) A typical example of the applica-

tion of skills and procedures Is ordinary

inspection work of various kinds 1.
spectors normally perform speclalized
work along standardized lines involving
well-established techniques and proce.
dures which may have been cataloged
and described In manuals or othe
sources. Such inspectors rely on tech-
niques and skills acquired by speciu
training or experience. They may haye
some leeway in the performance of thely
work but only within closely prescribed
limits. Employees of this type may make
recommendations on the basls of the
information they develop in the cours
of their inspections (as for example to
accept or reject an insurance risk or a
product manufactured to specifications),
but these recommendations are based on
the development of the facts as @
whether there is conformity with the
prescribed standards. In such cases a de-
cision to depart from the preseribed
standards or the permitted tolerance is
typically made by the Inspector’s su-
perior. The inspector is engaged In exer-
cising skill rather than discretion and
independent judgment within the mean-
ing of the regulations in subpart A of
this part.

(3) A related group of employees usg-
ally called examiners or graders perform
similar work involving the comparison
of products with established standards
which are frequently cataloged. Often,
after continued reference to the writlen
standards, or through experience, the
employee acquires sufficient knowledge
50 that reference to written standards is
unnecessary. The substitution of the em-
ployee’s memory for the manual of
standards does not convert the char-
acter of the work performed to work
requiring the exercise of discretion and
independent judgment as required by the
regulations in subpart A of this part. The
mere fact that the employee uses his
knowledge and experience does nol
change his decision, i.e., that the prodct

- does or does not conform with the estab-

lished standard, into ar eal decislon in &
significant matter,

(4) For example, certain “graders” of
lumber turn over each “stick" to see both
sides, after which a crayon mark is made
to indicate the grade. These lumber
grades are well established and the em-
ployee's familiarity with them stems
from his experience and training. Skill
rather than discretion and independent
Jjudgment is exercised in grading the
lumber. This does not necessarily mean,
however, that all employees who grade
lumber or other commodities are not
exercising discretion and independent
judgment. Grading of commodities {oF
which there are no recognized or estab-
lished standards may require the exer
clse of discretion and independent judsj
ment as contemplated by the regulations
in subpart A of this part. In addition, in
those situations in which an otherwise
exempt buyer does grading, the grading
even though routine work, may be con
sidered exempt if it is directly and closely
related to the exempt buying.

(5) Another type of situation where
skill in the application of techniques t_mg
procedures is sometimes confused wik
discretion and independent judgment is
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the “screening” of applicants by a per-
sonnel clerk. Typically such an employee
will Interview applicants and obtain from
them data regarding their qualifications
and fitness for employment. These data
may be entered on a form specially pre-
pared for the purpose, The “screening”
operation consists of rejecting all appli-
cants who do not meet standards for the
particular job or for employment by the
company. The standards are usually set
by the employee’s superior or other com-
pany officials, and the decision to hire
from the group of applicants who do
meet the standards is similarly made
by other company officials. It seems clear
that such a personnel clerk does not
exercise discretion and independent judg-
ment as required by the regulations in
subpart A of this part. On the other
hand an exempt personnel manager will
often perform similar functions; that is,
be will interview applicants to obtain the
necessary data and eliminate applicants
who are not qualified. The personnel
manager will then hire one of the quali-
fied applicants. Thus, when the inter-
viewing and screening are performed by
the personnel manager who does the hir-
ing they constitute exempt work, even
though routine, because this work is di-
rectly and closely related to the em-
ployee's exempt functions.

(6) Similarly, comparison shopping
performed by an employee of a retall
store who merely reports to the buyer
his findings as to the prices at which a
competitor's store is offering merchan-
dise of the same or comparable quality
does not involve the exercise of discre-
ton and judgment as required in the
regulations. Discretion and judgment
are exercised, however, by the buyer who
evaluates the assistants’ reports and on
the basls of their findings directs that
certain items be re-priced. When per-
formed by the buyer who actually makes
the decisions which affect the buying or
pricing polietes of the department he
manages, the comparison shopping, al-
though In itself a comparatively routine
Operation, is directly and closely related
tohis managerial responsibility.

(D In the data processing field a sys-
tems analyst is exercising discretion and
Independent judgment when he develops
methods to process, for example, ac-
tounting, inventory, sales, and other
buziness information by using electronic
computers, He also exercises discretion
#nd independent judgment when he de-
termines the exact nature of the data
brocessing problem, and structures the
problem in a logical manner so that o
&8tem to solve the problem and obtain
the desired results can be developed.
Whether g computer programer is exer-
cising discretion and independent judg-
ment depends on the facts in each par-
Ucular case, Every problem processed in
i computer first must be carefully ann-
yzed 50 that exact and logical steps for
12 solution can be worked out. When this
Preliminary work is done by a computer
Programer he is exercising discretion and
Independent judgment. A computer pro-
framer would also be using discretion
ind independent Judgment when he de-

RULES AND REGULATIONS

termines exactly what information must
be used to prepare the necessary docu-
ments and by ascertaining the exact form
in which the information is to be pre-
sented. Examples of work not requiring
the level of discretion and judgment con-
templated by the regulations are highly
technical and mechanical operations
such as the preparation of a flow chart
or diagram showing the order in which
the computer must perform each opera-
tion, the preparation of instructions to
the console operator who runs the com-
puter or the actual running of the com-
puter by the programer, and the debug-
ging of a program. It is clear that the
duties of data processing employees such
as tape librarians, keypunch operators,
computer operators, junior programers
and programer trainees are so closely
supervised as to preclude the use of the
required discretion and independent
Jjudgment.

(d) Decisions in significant matters:

(1) The second type of situation in
which some difficulty with this phrase
has been experienced relates to the level
or importance of the matters with re-
spect to which the employee may make
decisions, In one sense almost every em-
ployee is required to use some discretion
and independent judgment. Thus, it is
frequently left to a truckdriver to declde
which route to follow in going from one
place to another; the shipping clerk is
normally permitted to decide the method
of packing and the mode of shipment of
small orders; and the bookkeeper may
usually decide whether he will post first
to one ledger rather than another, Yet
it is obvious that these decisions do not
constitute the exercise of discretion and
independent judgment of the level con-
templated by the regulations in subpart
A of this part, The divisions have con-
sistently taken the position that decisions
of this nature concerning relatively un-
important matters are not those in-
tended by the regulations in subpart A of
this part, but that the discretion and
independent judgment exercised must be
real and substantial, that Is, they must
be exercised with respect to matters of
consequence, This interpretation has also
been followed by courts in decisions in-
volving the application of the regulations
in this part, to particular cases.

(2) It is not possible to state a gen-
eral rule which will distinguish in each
of the many thousands of possible factual
situations between the making of real
decisions in significant matters and the
making of choices involving matters of
little or no consequence. It should be
clear, however, that the term “discre-
tion and independent judgment,” within
the meaning of the regulations in sub-
part A of this part, does not apply to
the kinds of decisions normally made by
clerical and similar types of employees.
The term does apply to the kinds of
decisions normally made by persons who
formulate or participate in the formula-
tion of policy within their spheres of re-
sponsibility or who exercise authority
within a wide range to commit their
employer in substantial respects finan-
cially or otherwise, The regulations in
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subpart A of this part, however, do not
require the exercise of discretion and
independent judgment at so high a level.
The regulations in subpart A of this part
also contemplate the kind of discretion
and independent judgment exercised by
an administrative assistant to an execu-
tive, who without specific instructions or
prescribed procedures, arranges inter-
views and meetings, and handles callers
and meetings himself where the execu-
tive’s personal attention is not required.
It includes the kind of discretion and
independent judgment exercised by a
customer’s man in a brokerage house in
deciding what recommendations to make
to a customer for the purchase of securi-
ties. It may include the kind of discretion
and judgment exercised by buyers, cer-
tain wholesale salesmen, representatives,
and other contact persons who are given
reasonable latitude in carrying on nego-
tiations on behalf of their employers.

(e) Final decisions not necessary:

(1) The term “discretion and inde-
pendent judgment” as used in the regu-
lations In subpart A of this part does
not necessarily imply that the decisions
made by the employee must have a
finality that goes with unlimited author-
ity and a complete absence of review.
The decisions made as a result of the
exercise of discretion and independent
judgment may consist of recommenda-
tions for action rather than the actual
taking of action. The fact that an em-
ployee's decision may be subject to re-
view and that upon occasion the deci-
slons are revised or reversed after review
does not mean that the employee is not
exercising discretion and independent
Judgment within the meaning of the
regulations in subpart A of this part. For
example, the assistant to the president
of a large corporation may regularly
reply to correspondence addressed to the
president. Typically, such an assistant
will submit the more important replies
to the president for review before they
are sent out. Upon occasion, after review,
the president may alter or discard the
prepared reply and direct that another
be sent instead. This action by the presi-
dent would not, however, destroy the
exempt character of the assistant’s func-
tion, and does not mean that he does not
exercise discretion and independent
judgment in answering correspondence
and in deciding which replies may be
sent out without review by the president.

(2) The policles formulated by the
credit manager of a large corporation
may be subject to review by higher com-
pany officials who may approve or disap-
prove these policies. The management
consultant who has made a study of the
operations of a business and who has
drawn a proposed change in organiza-
tion, may have the plan reviewed or re-
vised by his superiors before it is sub-
mitted to the client. The purchasing
agent may be required to consult with
top management officials before making
a purchase commitment for raw mate-
rials in excess of the contemplated plant
needs for a stated period, say 6 months,
These employees exercise discretion and
independent judgment within the mean-
Ing of the regulations despite the fact
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that their decisions or recommendations
are reviewed at a higher level.

(f) Distinguished from loss through
neglect: A distinction must also be made
between the exercise of discretion and
independent judgment with respect to
matters of consequence and the cases
where serious consequences may result
from the negligence of an employee, the
faflure to follow instruction or proce-
dures, the improper application of skills,
or the choice of the wrong techniques.
The operator of a very intricate piece of
machinery, for example, may cause &
complete stoppage of production or a
breakdown of his very expensive machine
merely by pressing the wrong button. A
bank teller who is engaged in receipt and
disbursement of money at a teller’s win-
dow and in related routine bookkeeping
duties may, by crediting the wrong ac-
count with a deposit, cause his employer
to suffer a large financial loss. An in-
spector charged with responsibility for
loading oil onto a ship may, by not apply-
ing correct techniques fail to notice the
presence of foreign ingredients in the
tank with resulting contamination of the
cargo and serious loss to his employer.
In these cases, the work of the employee
does not require the exercise of discre-
tion and independent judgment within
the meaning of the regulations in sub-
part A of this part.

(g) Customarlly and regularly: the
work of an exempt administrative em-
ployee must require the exercise of dis-
cretion and independent judgment cus-
tomarily and regularly. The phrase “cus-
tomarily and regularly” signifies a fre-
quency which must be greater than oc-
casional but which, of course, may be less
than constant. The tequirement will be
met by the employee who normally and
recurrently is called upon to exercise and
does exercise discretion and Independent
judgment in the day-to-day performance
of his duties. The requirement is not met
by the occasional exercise of discretion
and independent judgment,

£ 541.208 Directly and closely related.

(2) As indicated in §541.202, work
which is directly and closely related to
the performance of the work described in
§ 541.2 is considered exempt work. Some
illustrations may be helpful in clarifying
the differences between such work and
work which is unrelated or only remotely
related to the work described in § 541.2.

(b) (1) For purposes of illustration,
the case of a high-salaried management
consultant about whose exempt status as
an administrative employee there is no
doubt will be assumed. The particular
employee is employed by a firm of con-
sultants and performs work in which he
customarily and regularly exercises dis-
cretion and independent judgment. The
work consists primarily of analyzing, and
recommending changes in, the business
operations of his employer’'s client. This
work falls in the category of exempt work
described In § 541.2.

(2) In the course of performing that
work, the consultant makes extensive
notes recording the flow of work and
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materials through the office and plant
of the client. Standing alone or separated
from the primary duty such notemaking
would be routine in nature. However, this
is work without which the more impor-
tant work cannot be performed properly.
It is “directly and closely related” to the
administrative work and is therefore ex-
empt work. Upon his return to the office
of his employer the consultant personally
types his report and draws, first in rough
and then in final form, a proposed table
of organization to be submitted with it.
Although all this work may not be es-
sential to the performance of his more
important work, #t is all directly and
closely related to that work and should
be considered exempt, While it is possible
to assign the typing and final drafting
to nonexempt employees and in fact it
is frequently the practice to do so, it Is
not required as a condition of exemp-
tion that it be so delegated.

(3) Finally, if because this particular
employee has a special skill in such work,
he also drafts tables of organization pro-
posed by other consultants, he would
then be performing routine work wholly
unrelated, or at best only rémotely re-
such conditions, the drafting is non-
lated, to his more important work. Under
exempt,

(¢) Another illustration is the credit
manager who makes and administers the
credit policy of his employer. Estab-
lishing credit limits for customers and
authorizing the shipment of orders on
credit, including the decisions to exceed
or otherwise vary these limits in the case
of particular customers, would be exempt
work of the kind specifically described in
§541.2. Work which is directly and
closely related to these exempt dutles
may include such activities as checking
the status of accounts to determine
whether the credit limit would be ex-
ceeded by the shipment of a new order,
removing credit reports from the files
for analysis and writing letters giving
credit data and experience to other em-
ployers or credit agencies. On the other
hand, any general office or bookkeeping
work is nonexempt work. For instance,
posting to the accounts receivable ledger
would be only remotely related to his
administrative work and must be con-
sidered nonexempt.

{d) One phase of the work of an ad-
ministrative assistant to a bona fide ex-
ecutive or administrative employee pro-
vides another illustration. The work of
determining whether to answer corre-
spondence personally, call it to his su-
perior’s attention, or route it to someone
else for reply requires the exercise of dis-
cretion and Independent judgment and
is exempt work of the kind described in
§ 541.2. Opening the mail for the pur-
pose of reading it to make the decisions
indicated will be directly and closely
related to the administrative work de-
scribed. However, merely opening mail
and placing it unread before his superfor
or some other person would be related
only remotely, if at all, to any work re-
quiring the exercise of discretion and
independent judgment.

te) The following additional exampley
may also be of value in applyving thes
principles. A traflic manager is employed
to handle the company’s transporiation
problems. The exempt work performed
by such an employee would include
planning the most economical and quick-
est routes for shipping merchandise %
and from the plant, contracting for
common-carrier and other transporta-
tion facilities, negotiating with carriers
for adjustments for damages to mes-
chandise in transit and making the
necessary rearrangements resulting from
delays, damages, or irregularities in tran.
sit. This employee may also spend part of
his time taking city orders (for local
deliveries) over the telephone, The
order-taking Is a routine function not
directly and closely related to the exempt
work and must be considered nonexempt.

(f) An office manager who does not
supervise two or more employees would
not meet the requirements for exemp-
tion as an executive employee but may
possibly qualify for exemption as an
administrative employee. Such an em-
ployee may perform administrative
duties, such as the executive of the em-
ployer's credit policy, the management
of the company’s traffic, purchasing, and
other responsible office work requiring
the customary and regular exercise of
discretion and judgment, which are
clearly exempt. On the other hand, this
office manager may perform all the book-
keeping, prepare the configential or reg-
ular payrolls, and send out monthly
statements of account. These latter
activities are not directly and closely
related to the exempt functions and are
not exempt.

§ 541.209 Porcentage

nonexempt work.

(a) Under § 541.2(d), an employee will
not qualify for exemption as an admin-
istrative employee if he devotes more
than 20 percent, or, in the case of 4n
employee of a retail or service establish-
ment if he devotes as much as 40 per-
cent, of his hours worked in the
workweek to nonexempt work: that ks
to activities which are not directly and
closely related to the performance of the
work described in § 541.2 (a) through el

(b) This test is applied on & Wwork-
week basis and the percentage of Hme
spent on nonexempt work Is computed
on the time worked by the employee,

(¢) The tolerance for nonexempt work
allows the performance of nonexempt
manual or nonmanual work within the
percentages allowed for all types of poi=
exempt work. =

(d) Refer to § 541.112(b) for the defi-
nition of a retail or service establish-
ment as this term is used in paragraph
(a) of this section.

§ 541.210 Trainces, administrative.

The exemption is applicable to an em-
ployee employed in a bona fide adminis-
trative capacity and does not include
employees training for employment in a1
administrative capacity who are nob
actually performing the duties of an
administrative employee.

limitations on
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§541.211 Amount of salary or fees re-
qur

(a) Except as otherwise noted in para-

(b) and (¢) of this section, com-
pensation on a salary or fee basis at a
rate of not less than $125 a week, ex-
clusive of board, lodging, or other facili-
ties, Is required for exemption as an ad-
ministrative employee, The requirement
will be met if the employee is compen-
sated biweekly on a salary basis of $250,
semimonthly on a salary basis of $270.83,
or monthly on a salary basis of $541.66.

{b) In Puerto Rico, the Virgin Islands,
and American Samoa, the salary test for
exemption as an administrative employee
15 $100 per week.

(¢) In the case of academic adminis-
trative personnel, the compensation re-
quirement for exemption as an adminis-
trative employee may be met either by
the payment described in paragraph (&)
or (b) of this section, whichever is ap-
plicable, or alternatively by compensation
on & salary basls in an amount which is
at least equal to the entrance salary for
teachers in the school system, or educa-
tional establishment or institution by
which the employee is employed.

(d) The payment of the required salary
must be exclusive of board, lodging, or
other facilities; that is, free and clear. On
the other hand, the regulations in sub-
part A of this part do not prohibit the
sale of such facllities to administrative
employees on a cash basls if they are
negotinted in the same manner as similar
transactions with other persons.

§541.212  Salary basis.

The explanation of the salary basis of
payment made in § 541,118 in connection
with the definition of “executive” is also
lw:lllcahlc in the definition of “adminis-
trative”,

§541.213 Fee basis.

The requirements for exemption as an

trative employee may be met by

an employee who is compensated on a fee

basis as well as by one who is paid on a

salary basis, For a discussion of payment
0n a fee basis, see § 541.313.

§541.214  Special proviso for high sal-
aried administrative employces.

(a) Except as otherwise noted in para-
graph (b) of this section, § 541.2 contains
% special proviso including within the
definition of “administrative” an em-
ployee who is compensated on a salary or
lee basis at a rate of not less than $200
per week exclusive of board, lodging, or
other facilities, and whose primary duty
consists of either the performance of of-
fice or nonmanual work directly related
!0 management policies or general busi-
Bss operations of his employer or his em-
ployer's customers, or the performance of
functions in the administration of a
“hool system, or educational establish-
ment or Institution, or of a department
Or subdivision thereof, in work directly
Telated to the academic instruction or
iralning carried on therein, where the
@ ormance of such primary dity In-
":d'& work requiring the exercise of dis-
5 on and independent judgment. Such

highly paid employee engaged in such
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work as his primary duty is deemed to
meet all the requirements In § 541.2 ()
through (e). If an employee qualifies for
exemption under this proviso, it is not
necessary to test his qualifications in de-
tail under § 541.2 () through (e).

(b) In Puerto Rico, the Virgin Is-
lands, and American Samoa, the proviso
of § 541.2(e) applies to those administra-
tive employees who are compensated on
a salary or fee basis of not less than
$150 per week.

§541.215 Elementary or secondary
sch and other educational estab-
lishments and institutions.

To be considered for exemption as em-
ployed in the capacity of academic ad-
ministrative personnel, the employment
must be in connection with the operation
of an elementary or secondary school
system, an institution of higher educa-
tion, or other educational establishment
or institution. Sections 3(v) and 3(w)
of the act define elementary and second-
ary schools as those day or residential
schools which provide elementary or sec~
ondary education, as determined under
State law. Under the laws of most States,
such education includes the curriculums
in grades 1 through 12; under many it in-
cludes also the introductory programs in
kindergarten. Such education in some
States may include also nursery school
programs in elementary education and
Junior college curriculums in secondary
education. Education above the second-
ary school level is in any event included
in the programs of institutions of higher
education, Special schools for mentally
or physically handicapped or gifted chil-
dren are included among the educa-
tional establishments in which teachers
and academic administrative personnel
may qualify for the administrative ex-
emption, regardless of any classification
of such schools as elementary, secondary,
or higher, Also, for purposes of the ex-
emption, no distinction is drawn between
public or private schools. Accordingly,
the classification for other purposes of
the school system, or educational estab-
lishment or institution, is ordinarily not
a matter requiring consideration in a de-
termination of whether the exemption
applies, If the work is that of a teacher
or academic personnel as defined in the
regulations, in such an educational sys-
tem, establishment, or institution, and
if the other requirements of the regula-
tions are met, the level of Instruction
involved and the status of the school as
public or private or operated for profit
or not for profit will not alter the avail-

ability of the exemption.

EmMrPLOYEE EMPLOYED IN A BoNa Fiog
PROFESSIONAL CaAraCITY

§ 541.301 General.

The term “professional” is not re-
stricted to the traditional professions of
law, medicine, and theology. It includes
those professions which have a recog-
nized status and which are based on the
acquirement of professional knowledge
through prolonged study. It also includes
the artistic professions, such as acting
or music. Since the test of the bona fide
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professional capacity of such employ-
ment is different in character from the
test for persons in the learmed proges-
sions, an alternative test for such em-
ployees is contained in the regulations,
in addition to the requirements common
to both groups.

§ 541.302 Learned professions.

(a) The “learned" professions are
described in §541.3(a)(1) as those
requiring knowledge of an advanced type
in a fleld of science or learning cus-
tomarily acquired by a prolonged course
of specialized intellectual instruction and
study as distinguished from a general
academic education and from an ap-
prenticeship and from training in the
performance of routine mental, manual,
or physical processes.

(b) The first element In the require-
ment Is that the knowledge be of an
advanced type. Thus, generally speak-
ing, it must be knowledge which cannot
be attained at the high school level.

(¢) Second, it must be knowledge In
a fleld of science or learning. This serves
to distinguish the professions from the
mechanical arts where in some instances
the knowledge is of a fairly advanced
type, but not In a fleld of science or
learning,

(d) The requisite knowledge, in the
third place, must be customarily ac-
quired by a prolonged course of special-
ized intellectual instruction and study.
Here it should be noted that the word
“customarily” has been used to meet a
specific problem occurring in many in-
dustries. As is well known, even in the
classical profession of law, there are still
a few practitioners who have gained their
knowledge by home study and experience.
Characteristically, the members of the
profession are graduates of law schools,
but some few of their fellow professionals
whose status is equal to theirs, whose at-
tainments are the same, and whose work
is the same did not enjoy that oppor-
tunity, Such persons are not barred
from the exemption. The word “custom-
arily” implies that in the vast majority
of cases the specific academic training
is a prerequisite for entrance into the
profession. It makes the exemption avail-
able to the occasional lawyer who has not
gone to law school, or the occasional
chemist who is not the possessor of a de-
gree in chemistry, ete., but it does not in-
clude the members of such quasi-profes-
slons as journalism in which the bulk of
the employees have acquired their skill
by experience rather than by any formal
specialized training. It should be noted
also that many employees in these quasi-
professions may qualifly for exemption
under other sections of the regulations in
subpart A of this part or under the al-

ternative paragraph of the ‘“profes-
sional” definition applicable to the
artistic fields.

(e) (1) Generally speaking the profes-
sions which meet the requirement for a
prolonged course of specialized intellec-
tual instruction and study include law,
medicine, nursing, accountancy, actu-
arial computation, engineering, architec~
ture, teaching, various types of physical,
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chemical, and biological sciences, includ-
ing pharmacy and registered or certified
medical technology and so forth. The
typical symbol of the professional train-
ing and the best prima facie evidence of
its possession Is, of course, the appropri-
ate academic degree, and in these pro-
fessions an advanced academic degree is
a standard (if not universal) pre-
requisite, In the case of registered (or
certified) medical technologists, success-
ful completion of 3 academic years of
preprofessional study in an accredited
college or university plus a fourth year
of professional course work in a school
of medical technology approved by the
Council of Medical Education of the
American Medical Association will be rec-
ognized as a prolonged course of special-
jzed intellectual instruction and study.
Registered nurses have traditionally
been recognized as professional employ-
ees by the Division in its enforcement of
the act. Although, in some cases, the
course of study has become shortened
(but more concentrated), nurses who are
registered by the appropriate State ex-
amining board will continue to be recog-
nized as having met the requirement of
£ 541.3(a) (1) of the regulations.

(2) The areas in which professional
exemptions may be available are expand-
ing. As knowledge is developed, academic
training is broadened, degrees are offered
in new and diverse fields, specialties are

“created and the true specialist, so trained,
who is given new and greater respon-
sibilities, comes closer to meeting the
tests, However, just as an excellent legal
stenographer is not a lawyer, these tech-
nical specialists must be more than high-
1y skilled technicians. Many employees in
industry rise to executive or administra~
tive positions by their natural ability and
good commonsense, combined with long
experience with a company, without the
aid of a colllege education or degree in
any area, A college education would per-
haps give an executive or administrator a
more cultured and polished approach but
the necessary know-how for doing the
executive job would depend upon the
person’s own inherent talent. The profes-
sional person, on the other hand, at-
tains his status after a prolonged course
of specialized intellectual instruction
and study.

(f) Many accountants are exempt as
professional employees (regardless of
whether they are employed by public ac-
counting firms or by other types of enter-
prises). (Some accountants may qualify
for exemption as bona fide administra-
tive employees.) However, exemption of
accountants, as In the case of other oc-
cupational groups (see § 541.308), must
be determined on the basis of the indi-
vidual employee's duties and the other
criteria in the regulations. It has been
the Divisions' experience that certified
public accountants who meet the salary
requirement of the regulations will, ex-
cept in unusual cases, meet the require-
ments of the professional exemption
since they meet the tests contained in
§ 541.3. Similarly, accountants who are

not certified public accountants may also
be exempt as professional employees if
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they actually perform work which re-
quires the consistent exercise of discre-
tion and judgment and otherwise meet
the tests prescribed in the definition of
“professional” employee. Accounting
clerks, junior accountants, and other
accountants, on the other hand, normally
perform a great deal of routine work
which is not an essentlal part of and
necessarily incident to any professional
work which they may do. Where these
facts are found such accountants are not
exempt. The title “Junior Accountant,”
however, is not determinative of faflure
to gualify for exemption any more than
the title “Senior Accountant’ would
necessarily imply that the employee is
exempt.

(g) (1) A requisite for exemption as
a teacher is the condition that the em-
ployee is “employed and engaged” in
this activity as a teacher in the school
system, or educational establishment or
{nstitution by which he is employed.

(2) “Employed and engaged as &
teacher” denotes employment and en-
gagement in the named specific occu-
pational category as & requisite for
exemption. Teaching consists of the ac-
tivities of teaching, tutoring, instructing,
lecturing, and the like in the activity
of imparting knowledge. Teaching per-
sonnel may include the following (al-
though not necessarily limited to):
Regular academic teachers; teachers of
kindergarten or nursery school pupils or
of gifted or handicapped children; teach-
ers of skilled and semiskilled trades and
occupations; teachers engaged in auto-
mobile driving instruction; aircraft fiight
instructors; home economlcs teachers;
and vocal or instrumental music in-
structors. Those faculty members who
are engaged as teachers but also spend
a considerable amount of their time in
extracurricular activities such as coach-
ing athletic teams or acting as moder-
ators or advisers in such areas as drama,
forensics, or journalism are engaged in
teaching, Such activities are a recognized
part of the school’s responsibility in con-
tributing to the educational develop-
ment of the student.

(3) Within the public schools of all
the States, certificates, whether condi-
tional or unconditional, have become a
uniform requirement for employment as
a teacher at the elementary and second-
ary levels. The possession of an ele-
mentary or secondary teacher’s certifi-
cate provides a uniform means of
identifying the individuals contemplated
as being within the scope of the exemp-
tion provided by the statutory language
and defined in £ 541.3(a)(3) with re-
spect to all teachers employed in public
schools and those private schools who
possess State certificates, However, the
private schools of all the States are not
uniform in requiring a certificate for em-
ployment as an elementary or secondary
school teacher, and teacher's certificates
are not generally necessary for employ-
ment as a teacher in institutions of
higher education or other educational
establishments which rely on other quali-
fication standards. Therefore, a teacher

who is not certified but is engaged in

teaching in such a school may be pon.
sidered for éxemption provided that syh
teacher is employed as a teacher by the
employing school or school system and
other requirements o

satisfies the
§541.3.

(4) Whether certification s condi.
tional or unconditional will not affect the
determination as to employment withiy
the scope of the exemption contemplated
by this section. There s no standard
terminology within the States referring
to the different kinds of certificates. The
meanings of such labels as perms.
nent, standard, provisional, temporary
emergency, professional, highest stand-
ard, limited, and unlimited vary widely
For the purpose of this section, the
terminology affixed by the particular
State In designating the certificates does
not affect the determination of the
exempt status of the individual,

(h) The question arises whether com-
puter programers and systems analysts
in the data processing fleld are included
in the learned professions. At the pres-
ent time there Is too great a variation
in standards and academic requirements
to conclude that employees employed in
such occupations are a part of a tne
profession recognized as such by the
academic community with universally
accepted standards for employment In
the field. Some computer programers sod
systems analysts may have managerisl
and administrative duties which may
quallfy them for exemption under
§§ 541.1 or 5412 (see §5541.205(c)(7)
and 541.207(¢) (7) of this subpart),

§ 541.303  Artistic professions.

(a) The requirements concerning e
character of the artistic type of profes-
sional work are contained in § 541308
(2). Work of this type is original and
creative in character in a recognized
field of artistic endeavor (as opposed @0
work which can be produced by & persod
endowed with general manual or inteliec-
tual abllity and training), and the result
of which depends primarily on the in-
vention, imagination, or talent of %
employee.

() The work must be “In a recognized
field of artistic endeavor.” This includes
such fields as music, writing, the theater,
and the plastic and graphic arts.

(¢) (1) The work must be original anff
creative in character, as opposed to Work
which can be produced by a person e_n:
dowed with general manual or intelie
tual ability and training. In the field ol
music there should be little difficulty a
ascertaining the application of this rf~
quirement, Musicians, COmposers, ol
ductors, soloists, all are engaged in om'}-
nal and creative work within the sense
of this definition, In the plastic and
graphic arts the requirement is, gcn(':'all_{
speaking, met by painters who at o
are given the subject matter of l..e‘u'
painting. It is similarly met by cartoon:
ists who are merely told the title o un-

artoon and thes
derlying concept of & Car¥OT o rorto
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of motion-picture cartoons, or as a re-
toucher of photographs since it Is not
pelieved that such work is porperly de-
seribed as creative in character,

(2) In the field of writing the distine-
tion is perhaps more difficult to draw.
Obviously the requirement is met by es-
sayists or novelists or scenario writers
who choose their own subjects and hand
n a finished plece of work to their em-
ployers (the majority of such persons
are, of course, not employees but self-
employed) . The requirement would also
pe met, generally speaking, by persons
holding the more responsible writing po-
sitlons in advertising agencies.

(d) Another requirement is that the
employee be engaged in work “the re-
sult of which depends primarily on the
invention, imagination, or talent of the
employee.” This requirement is easily
met by a person employed as an actor,
or & singer, or a violinist, or a short-
glory writer, In the case of newspaper
employees the distinction here is similar
to the distinction observed above in con-
pection with the requirement that the
work be “original and creative in char-
acter,” Obviously the majority of re-
porters do work which depends primarily
on intelligence, diligence, and accuracy.
It is the minority whose work depends
primarily on “invention, imagination, or
talent.” On the other hand, this require-
ment will normally be met by actors,
musicians, painters, and other artists.

(e) (1) The determination of the ex-
empt or nonexempt status of radio and
felevision announcers as professional
employees has been relatively difficult
because of the merging of the artistic
aspects of the job with the commercial,
There is considerable variation in the
type of work performed by various an-
nouncers, ranging from predominantly
routine to predominantly exempt work.
The wide variation in earnings as be-
tween individual announcers, from the
highly pald “name” announcer on a na-
tional network who is greatly in demand
by sponsors to the staff announcer paid
A comparatively small salary in a small
station, indicates not only great differ-
ences In personality, voice and manner,
but also in some inherent special ability
or talent which, while extremely diffi-
cult to define, is nevertheless real.

2) The duties which many an-
nouncers are called upon to perform in-
tlude: Punctioning as a master of cere-
monies: playing dramatic, comedy, or
siraight parts in & program; interview-
Ing; conducting farm, fashion, and home
tconomics programs; covering public
fvents, such as sports programs, in which
the announcer may be required to ad lib
and describe current changing events:
and acting as narrator and commentator.
Such work is generally exempt. Work
such as giving station identification and
Ume signals, announcing the names of
programs, and similar routine work is
fonexempt work, In the field of radio
fatertainment as in other fields of artis-
lic endeavor, the status of an employee
A & bona fide professional under § 541.3
¥ In large part.dependent upon whether
his duties are original and creative in
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character, and whether they require in-
vention, imagination or talent. The de-
termination of whether a particular an-
nouncer is exempt as a professional em-
ployee must be based upon his individual
duties and the amount of exempt and
nonexempt work performed, as well as
his compensation.

(f) The field of journalism also em-
ploys many exempi as well as many non-
exempt employees under the same or sim-
flar job titles. Newspaper writers and re-
porters are the principal categories of
employment in which this is found.

(1) Newspaper writers, with possible
rare exceptions in certain highly techni-
cal fields, do not meet the requirements
of §5413(a) (1) for exemption as pro-
fessional employees of the “learned”
type. Exemption for newspaper writers
as professional employees is normally
available only under the provisions for
professional employees of the “artistic”
type. Newspaper writing of the exempt
type must, therefore, be “predominantly
original and creative in character.” Only
writing which is analytical, interpreta-
tive or highly individualized is considered
to be creative in nature. (The writing of
fiction to the extent that it may be found
on & newspaper would also be considered
as exempt work.) Newspaper writers
commonly performing work which is
original and creative within the meaning
of §541.3 are editorial writers, colum-
nists, crities, and “top-flight"” writers of
analytical and interpretative articles.

(2) The reporting of news, the rewrit-
ing of stories received from various
sources, or the routine editorial work of
a newspaper s not predominantly origi-
nal and creative in character within the
meaning of § 541.3 and must be consid-
ered as nonexempt work. Thus, a reporter
or news writer ordinarily collects facts
about news events by investigation, in-
terview, or personal observation and
writes stories reporting these events for
publication, or submits the facts to a
rowrite man or other editorial employees
for story preparation. Such work is non-
exempt work. The leg man, the reporter
covering a police beat, the reporter sent
out under specific instructions to cover
a murder, fire, accident, ship arrival,
convention, sport event, etc., are nor-
mally performing duties which are not
professional in nature within the mean-
ing of the act and § 541.3,

(3) Incidental interviewing or investi-
gation, when it is performed as an essen-
tial part of and is necessarily incident
to an employee’s professional work, how-
ever, need not be counted as nonexempt
work. Thus, if a dramatic critic inter-
views an actor and writes a story around
the interview, the work of interviewing
him and writing the story would not be
considered as nonexempt work. However,
a dramatic critic who is assigned to cover
a routine news event such as a fire or a
convention would be doing nonexempt
work since covering the fire or the con-
vention would not be necessary and in-

cident to his work as a dramatic critic.
§ 541.304 Primary duty.

(a) For a general explanation of the
term “primary duty” see the discussion
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of this term under ‘“executive” In
§ 541.103. See also the discussion under
“administrative” in § 541.206,

(b) The “primary duty" of an employee
employed as a teacher must be that of
activity in the field of teaching. Mere
certification by the State, or employment
in & school will not suffice to qualify an
individual for exemption within the
scope of §541.3(a)(3) if the individual
is not in fact both employed and engaged
as a teacher (see §541.302(g)(2)). The
words “primary duty” have the effect of
placing major emphasis on the character
of the employee’s job as a whole. There-
fore, employment and engagement in the
activity of imparting knowledge as a pri-
mary duty shall be determinative with
respect to employment within the mean-
ing of the exemption as “teacher” in con-
junction with the other requirements of
§ 541.3.

§ 541.305 Discretion and judgment.

(a) Under § 5413 a professional em-
ployee must perform work which re-
quires the consistent exercise of discre-
tion and judgment in its performance.

(b) A prime characteristic of profes-
sional work is the fact that the employee
does apply his speclal knowledge or
talents with discretion and judgment.
Purely mechanical or routine work Is
not professional.

§ 541.306 Predominantly
and varied.

(a) Section 541.3 requires that the
employee be engaged in work predomi-
nantly intellectual and varied in charac-
ter as opposed to routine mental, manual,
mechanical, or physical work. This test
applies to the type of thinking which
must be performed by the employee In
question. While a doctor may make 20
physical examinations in the morning
and perform in the course of his exami-
nations essentially similar tests, It re-
quires not only judgment and discretion
on his part but & continual variety of in-
terpretation of the tests to perform satis-
factory work. Likewise, although a pro-
fessional chemist may make a serles of
similar tests, the problems presented will
vary as will the deductions to be made
therefrom. The work of the true profes-
sional is inherently varied even though
similar outward actions may be
performed.

(b) Another example of this is the
professional medical technologist who
performs complicated chemical, micro-
scopic, and bacteriological tests and pro-
cedures. In & large medical lJaboratory or
clinic, the technologist usually special-
izes in making several kinds of related
tests in areas such as microbiology,
parasitology, biochemistry, hematology,
histology, cytology, and nuclear medical
technology. The technologist also does
the blood banking. He will also conduct
tests related to the examination and
treatment of patients, or do research on
new drugs, or on the improvement of
laboratory techniques, or teach and per-
form administrative duties. The simple,
routine, and preliminary tests are gen-
erally performed by laboratory assistants
or technicians, However, technologists

intellectual
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who work in small laboratories may per-
form tasks that are performed by non-
exempt employees in larger establish-
ments. This type of activity will not nec-
essarily be considered nonexempt (see
§ 541.307).

- {(¢) On the other hand, X-ray tech-
nicians have only limited opportunity
for the exercise of independent discre-
tion and judgment, usunally performing
their duties under the supervision of a
more highly qualified employee. The
more complex duties of interpretation
and judgment in this field are per-
formed by obviously exempt professional
employees.

§ 541.307 Essential part of and neces-

sarily incident to.

(a) Section 541.3(d), it will be noted,
has the effect of including within the
exempt work activities which are an
essential part of and necessarily inci-
dent to the professional work described
in § 541.3 (a) through (¢). This provi-
sion recognizes the fact that there are
professional employees whose work nec-
essarily involves some of the actual rou-
tine physical tasks also performed by
obviously nonexempt employees. For ex-
ample, a chemist performing important
and original experiments frequently
finds it necessary to perform himself
some of the most menial tasks in con-
nection with the operation of his experi-
ments, even though at times these menial
tasks can be conveniently or properly
assigned to laboratory assistants.’ See
also the example of incidental interview-
ing or investigation In § 541.303(a) (3).

(b) It should be noted that the test of
whether routine work is exempt work is
different in the definition of “profes-
sional” from that in the definition of
vYexecutive” and “administrative.” Thus,
while routine work will be exempt if it
is “directly and closely related” to the
performance @f executive or administra-
tive duties, work which is directly and
closely related to the performance of the
professional duties will not be exempt
unless it {5 also “an essential part of and
necessarily incident to" the professional
work.

(¢) Section 541.3(d) takes into con-
sideration the fact that there are teach-
ing employees whose work nec
involves some of the actual routine duties
and physical tasks also performed by
nonexempt employees, For example, &
teacher may conduct his pupils on a field
trip related to the classroom work of
his pupils and In connection with the
fleld trip engage in mctivities such as
driving a school bus and monitoring the
behavior of his pupils in public restau-
rants. These duties are an essential part
of and necessarily incident to his job as
teacher. However, driving a school bus
each day at the beginning and end of the
school day to pick up and deliver pupils
would not be exempt type work.

§ 541.308 Nonexempt work generally.
(a) It has been the Divisions’ experi-
ence that some employers erroneously
believe that anyone employed in the
field of accountancy, engineering, or
other professional fields, will qualify for
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exemption as a professional employee by
virtue of such employment, While there
are many exempt employees in these
fields, the exemption of any individual
depends upon his duties and other
qualifications,

(b) It is necessary to emphasize the
fact that section 13(a) (1) exempts “any
employee employed in a bona fide * * *
professional capacity.” It does not ex-
empt all employees of professional em-
ployers, or all employees in industries
having large numbers of professional
members, or all employees in any partic-
ular occupation. Nor does it exempt, as
such, those learning a profession. More-
over, it does not exempt persons with
professional training, who are working
in professional fields, but performing
subprofessional or routine work. For ex-
ample, in the field of Ilibrary sci-
ence there are large numbers of em-
ployees who are trained librarians but
who, nevertheless, do not perform pro-
fessional work or receive salaries com-
mensurate with recognized professional
status. The fleld of “engineering” has
many persons with “engineer” titles, who
are not professional engineers, as well as
many who are trained in the engineering
profession, but are actually working as
trainees, junior engineers, or draftsmen.

§ 541.309 20-percent nonexempt work
limitation.

Time spent in nonexempt work, that is,
work which Is not an essential part of
and necessarily incident to the exempt
work, is limited to 20 percent of the time
wor:ed by the employee in the work-
wee

8§ 541.310 Trainees, professional.

The exemption applies to an employee
employed in a bona fide professional
capacity and does not include trainees
who are not actually performing the
duties of a professional employee.

§ 541.311
quired.

(a) Except as otherwise noted in para-
graphs (b) and (¢) of this section, com-
pensation on & salary or fe¢ basis at a
rate of not less than $140 per week,
exclusive of board, lodging, or other facil-
ities, is required for exemptior. as a
“professional” employee. An employee
will meet the requirement if he is paid a
biweekly salary of $280, a semimonthly
salary of $303.33, or a monthly salary of
$606.67.

(b) In Puerto Rico, the Virgin Islands,
and American Samoa, the salary test for
exemption as a “professional” employee
is $125 per week.

(¢) The payment of the compensation
specified in paragraph (a) or (b) of this
section is not a requisite for exemption
in the case of employees exempted from
this requirement by the proviso to § 541.3
(e), as explained in § 541,314,

(d) 'The payment of the required salary
must be exclusive of board, lodging, or
other facilities; that is, free and clear.
On the other hand, the regulations in
subpart A of this part do not prohibit the
sale of such facilities to professional em-
ployees on a cash basis if they are nego-

Amount of salary or fees re-

tiated in the same manner as similyy
transactions with other persons,

§541.312  Salary basis.

The salary basls of payment {5 ex.
plained in § 541.118 in connection with
the definition of “executive.”

§541.313 Fee basis.

(a) The requirements for exemption
as a professional (or administrative) em-
ployee may be met by an employee who is
compensated on a fee basis as well as by
one who is paid on a salary basis,

(b) Little or no difficulty arises In
determining whether a particular em.
ployment arrangement involves payment
on a fee basis. Such arrangements are
characterized by the payment of an
agreed sum for a single job regardless of
the time required for Its completion
These payments In a sense resemble
piecework payments with the important
distinction that generally speaking a fee
payment is made for the kind of job
which is unique rather than for a serles
of jobs which are repeated an indefinite
number of times and for which payment
on an identical basis Is made over and
over again. Payments based on the num-
ber of hours or days worked and not on
the accomplishment of a given single
task are not considered payments on &
fee basis. The type of payment contem-
plated in the regulations in subpart A
of this part is thus readily recognized.

(¢) The adequacy of & fee paymeni—
whether it amounts to payment ot a rats
of not less than $140 per week to a pro-
fessional employee or at a rate of not less
than $125 per week to an administrative
employee can ordinarily be determined
only after the time worked on the job
has been determined. In determining
whether payment is at the rate specified
in the regulations in subpart A of this
part the amount paid to the employee
will be tested by reference to a standard
workweek of 40 hours. Thus compliance
will be tested In each case of a fee pay-
ment by determining whether the pay-
ment is at a rate which would amount
to at least $140 per week to a profeasional
employee or at a rate of not less than
$125 per week to an administrative em-
ployee if 40 hours were worked.

(d) The following examples will I
lustrate the principle stated above:

(1) A singer recelves $50 for a song oo
a 15-minute program (no rehearsal tme
is involyed), Obviously the requirement
will be met since the employee would
earn $140 at this rate of pay In far less
than 40 hours.

(2) An artist is paid $75 for & picture
Upon completion of the assignment, i
is determined that the artist worked :
hours. Since earnings at this rate wo‘ul
vield the artist $150 if 40 hours were
worked, the requirement is met. -

(3) An fllustrator is assigned the -
lustration of a pamphlet at a fee of Sé;';
When the job is completed, 1t is dete
mined that the employee worked |
hours. If he worked 40 hours at this rl:lfv-
the employee would have earmned ?r-k
$100. The fee payment of $150 for WO
which required 60 hours to COMPIE
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iherefore does not meet the requirement
of payment at & rate of $140 per week
and the employee must be considered
nonexempt. It follows that if in the per-
formance of this assignment the illustra-
tor worked In excess of 40 hours in any
week, overtime rates must be pald.
Whether or not he worked in excess of
(0 hours in any week, records for such
1n employee would have to be kept in
accordance with the regulations cover-
ing records for nonexempt employees
(pt. 516 of this chapter).

§541.314  Exception for physicians,
lawyers, and teachers.

ta) A holder of & valid license or cer-
tificate permitting the practice of law
or medicine or any of their branches, who
is actually engaged In practicing the pro-
fession, or & holder of the requisite
academic degree for the general practice
of medicine who is engaged in an intern-
ship or resident program pursuant to the
practice of his profession, or an employee
employed and engaged as a teacher in
the activity of imparting knowledge, is
excepted from the salary or feé require-
ment, This exception applies only to the
tnditional professions of law, medicine,
and teaching and not to employees in

related professions which merely serve

these professions.

) In the case of medicine:

() The exception applies to physi-
clans and other practitioners licensed
und practicing in the field of medical
sclence and healing or any of the medi-
cal specialties practiced by physicians
or practitioners. The term physicians
means medical doctors including gen-
eral practitioners and speclalists, and
osteopathic physicians (doctors of oste-
opathy). Other practitioners in the field
of medical sclence and healing may in-
clude podiatrists (sometimes called
chiropodists), dentists (doctors of den-
tal medicine, optometrists (doctors of
optometry or bachelors of science in
optometry).

(2) Physiclans and other practition-
s Included in paragraph (b) (1) of this
section, whether or not licensed to prac-
tice prior to commencement of an in-
lemship or resident program, are ex-
tepted from the salary or fee requirement
during thelr internship or resident pro-
eam, where such a training program is
entered upon after the earning of the
Appropriate degree required for the gen-
éral practice of their profession.

() In the case of medical occupa-~

the exception from the salary or
fee requirement does not apply to phar-
maclsts, nurses, therapists, technologists,
fanitarians, dietitians, social workers,
piychologists, psychometrists, or other

Professions which service the medical
profession.

§341.315  Special proviso for high sal-
aried professional employces.

(&) Except as otherwise noted in par-
‘S?Dh (b) of this section, the definition
of "professional” contains a special pro-
V%0 for employees who are compensated
m:mlary or fee basis at a rate of at

t $200 per week exclusive of board,
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lodging, or other Iacilities. Under this
proviso, the requirements for exemption
in § 541.3(a) through (e) will be deemed
to be met by an employee who recgives
the higher salary or fees and whose pri-
mary duty consists of the performance
of work requiring knowledge of an ad-
vanced type in a field of science or learn-
ing, or work as a teacher in the activity
of imparting knowledge, which includes
work requiring the consistent exercise of
discretion and judgment, or consists of
the performance of work requiring in-
vention, imagination, or talent in a rec-
ognized field of artistic endeavor. Thus,
the exemption will apply to highly paid
employees employed either in one of the
“learned" professions or in an “artistic”
profession and doing primarily profes-
sional work, If an employee qualifies for
exemption under this proviso, it is not
necessary to test his qualifications in
detail under § 541.3 (a) through (e).

(b) In Puerto Rico, the Virgin Islands,
and American Samoan, the second pro-
viso of § 541.3(e) applies to those “pro-
fessional” employees who are compen-
sated on a salary or fee basis of not less
than $150 per week.

EMPLOYEE EMPLOYED IN THE CAPACITY OF
OUTSIDE SALESMAN

£ 541.500 Definition of “outside sales-
man,”

Section 541.5 defines the term “‘out-
side salesman” as follows: The term “‘em-
ployee employed * * * in the capacity of
outside salesman” in section 13(a) (1) of
the act shall mean any employee:

(&) Who is employed for the purpose
of and who is customarily and regularly
engaged away from his employer's place
or places of business in:

(1) Making sales within the meaning
of section 3(k) of the act; or

(2) Obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by the
client or customer; and

(b) Whose hours of work of a nature
other than that described in paragraph
(a) (1) or (2) of this section do not ex-
ceed 20 percent of the hours worked in
the workweek by nonexempt employees
of the employers: Provided, That work
performed incidental to and in conjunc-
tion with the employee's own outside
sales or solicitations, including incidental
deliveries and collections, shall not be
regarded as nonexempt work.

§ 541.501 Making sales or obtaining
orders,

(a) Section 541.5 requires that the em-
ployee be engaged in; (1) Making sales
within the meaning of section 3(k) of
the act, or (2) obtaining orders or con-
tracts for services or for the use of
facilities.

(b) Generally speaking, the divisions
have interpreted section 3(k) of the act
to include the transfer of title to tangible
property, and in certain cases, of tangible
and valuable evidences of intangible
property. Thus sales of automobiles,
coflee, shoes, cigars, stocks, bonds, and
insurance are construed as sales within
the meaning of section 3(k), (Sec. 3(k)
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of the act states that “sale” or “sell” in-
cludes any sale, exchange, contract to
sell, consignment for sale, shipment for
sale, or other disposition.)

(¢) It will be noted that the exempt
work includes not only the sales of com-
modities, but also *“obtaining orders or
contracts for services or for the use of
facilities for which a consideration will
be paid by the client or customer.” “Ob-
taining orders or contracts * * * for the
use of facilities” includes the selling of
time on the radio, the solicitation of
advertising for newspapers and other
periodicals and the solicitation of freight
for railroads and other transportation
agencies,

(d) The word “services” extends the
exemption as outside salesmen to em-
ployees who sell or take orders for a serv-
ice, which is performed for the customer
by someone other than the person taking
the order, For example, it includes the
salesman of a typewriter repair service
who does not himself do the repairing. It
also includes otherwise exempt outside
salesmen who obtain orders for the laun- .
dering of the customer's own linens as
well as those who obtain orders fcr the
rental of the laundry’s linens.

(¢) The inclusion of the word “serv-
jces” is not intended to exempt persons
who, in a very loose sense, are sometimes
described as selling “services”. For ex-
ample, it does not include persons such
as servicemen even though they may sell
the service which they themselves per-
form. Selling the service in such cases
would be incidental to the servicing
rather than the reverse. Nor does it in-
clude outside buyers, who in a very loose
sense are sometimes described as selling
their employer's “service” to the person
from whom they obtain their goods. It
is obvious that the relationship here is
the reverse of that of salesman-customer,

§ 541,502 Awny from his employer's
place of business.

(a) Section 541.5 requires that an out-
side salesman be customarily and regu-
larly engaged “away from his employer’s
place or places of business". This require-
ment is based on the obvious ‘connota-
tion of the word “outside” in the term
“outside salesman”. It would obviously
lie beyond the scope of the Administra-
tor's authority that “outside salesman'
should be construed to include inside
salesmen, Inside sales and other inside
work (except such as is directly in con-
junction with and incldental to outside
sales and solicitations, as explained in
paragraph (b) of this section) is non-
exempt.

(b) Characteristically the outside
salesman is one who makes his sales at
his customer’s place of business, This is
the reverse of sales made by mail or
telephone (except where the telephone
{5 used merely as an adjunct to personal
calls) . Thus any fixed site, whether home
or office, used by a salesman as a head-
quarters or for telephonic solicitation of
sales must be construed as one of his
employer's places of business, even
though the employer is not in any formal
sense the owner or tenant of the prop-
erty. It should not be inferred from the
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foregoing that an outside salesman loses
his exemption by displaying his samples
in hotel sample rooms as he travels from
city to city; these sample rooms should
not be considered as his employer's places
of business,

§ 541.503 Incidental 10 and in conjunc-
tion with sales work.

Work performed “incidental to and in
conjunction with the employee’s own
outside sales or solicitation” includes not
only incidental deliveries and collections
which are specifically mentioned in
§ 541.5(b), but also any other work per-
formed by the employee in furthering his
own sales efforts. Work performed inci-
dental to and In conjunction with the
employee’s own outside sales or solicita~
tions would include, among other things,
the writing of his sales reports, the re-
vision of his own catalog, the planning
of his itinerary and attendance at sales
conferences.

§ 541.504 Promotion work.

(a) Promotion work is one type of ac-
tivity often performed by persons who
make sales, which may or may not be
exempt work, depending upon the cir-
cumstances under which it is performed.
Promotion men are not exempt as “out-
side salesmen.” (This discussion relates
solely to the exemption under § 5415,
dealing with outside salesmen. Promo-
tion men who receive the required salary
and otherwise qualify may be exempt as
administrative employees.) However, any
promotional work which is actually per-
formed Incidental to and in conjunction
with an employee's own outside sales or
solicitations is clearly exempt work. On
the other hand, promotional work which
is incidental to sales made, or to be made,
by someone else cannot be considered as
exempt work. Many persons are engaged
in certain combinations of sales and pro-
motional work or in certain types of
promotional work having some of the
characteristics of sales work while lack-
ing others. The types of work involved
include activities in borderline areas in
which it is difficult to determine whether
the work is sales or promotional. Where
the work is promotional in nature it is
sometimes difficult to determine whether
it is Incidental to the employee’s own
sales work.

(b) (1) Typically, the problems pre-
sented involve distribution through job-
bers (who employ their own salesmen) or
through central warchouses of chain-
store organizations or cooperative retail
buying associations. A manufacturer’'s
representative in such cases visits the re-
tafler, either alone or accompanied by
the jobber's salesman. In some instances
the manufacturer’'s representative may
sell directly to the retaller; in others, he
may urge the retaller to buy from the
jobber.

(2) This manufacturer’s representa-
tive may perform various types of promo-
tional activities such as putting up dis-
plays and posters, removing damaged or
spolled stock from the merchant’s shelves
or rearranging the merchandise, Such

persons can be considered salesmen only
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if they are actually employed for the pur-
pose of and are engaged in making sales
or contracts, To the extent that they are
engaged in promotional sctivities de-
signed to stimulate sales which will be
made by someone else the work must be
considered nonexempt. With such varia-
tions in the methods of selling and pro-
moting sales each case must be decided
upon its facts. In borderline cases the test
is whether the person is actually engaged
in activities directed toward the consum-
mation of his own sales, at least to the
extent of obtaining a commitment to buy
from the person to whom he is selling, If
his efforts are directed toward stimulat-
ing the sales of his company generally
rather than the consummation of his
own specific sales his activities are not
exempt. Incidental promotional activi-
ties may be tested by whether they are
“performed incidental to and in conjunc-
tion with the employee's own outside
sales or solicitations” or whether they are
incidental to sales which will be made by
someone else,

(¢) (1) A few illustrations of typical
situations will be of assistance in deter-
mining whether a particular type of work
is exempt or nonexempt under § 541.5.
One situation involves a manufacturer's
representative who visits the retailer for
the purpose of obtaining orders for his
employer's product, but transmits any
orders he obtains to the local jobber to
be filled. In such & case the employee is
performing sales work regardless of the
fact that the order is filled by the jobber
rather than directly by his own employer.
The sale in this instance has been “con-
summated"” in the sense that the sales-
man has obtained a commitment from
the customer.

(2) Another typical situation involves
facts similar to those described in the
preceding illustration with the differ-
ence that the jobber's salesman asccom-
panies the representative of the company
whose product is being sold. The order in
this instance is taken by the jobber's
salesman after the manufacturer's rep-
resentative has done the preliminary
work which may include arranging the
stock, putting up a display or poster, and
talking to the retaller for the purpose of
getting him to place the order for the
product with the jobber’'s salesman. In
this instance the sale is consummated
by the jobber's salesman. The work per-
formed by the manufacturer's represent-
ative is not incidental to sales made by
himself and Is not exempt work. More-
over, even if in a particular instance the
sale is consummated by the manufactur-
er's representative it is necessary to ex-
amine the nature of the work performed
by the representative to determine
whether his promotional activities are
directed toward paving the way for his
own present and future sales, or whether
they are intended to stimulate the pres-
ent and future sales of the jobber's sales-
man. If his work is related to his own
sales it would be considered exempt work,
while If it is directed toward stimulating
sales by the jobber's representative it

must be considered nonexempt work.

(3) Another type of situation involve
representatives employed by utility com.
panies engaged in furnishing gas or elec.
tricity to consumers. In a sense these
representatives are employed for the pur.
pose of “selling” the consumer an in-
creased volume of the product of the
utility. This “selling” is accomplished
indirectly by persuading the consumery |
purchase appliances which will result i
a greater use of gas or electricity. Dif-
ferent methods are used by various com-
panies. In some instances the utility rep-
resentative after persuading the consy-
mer to install a particular appliance may
actually take the order for the appliance
which is delivered from stock by his em-
ployer, or he may forward the order to
an appliance dealer who then delivers it
In such cases the sales activity would be
exempt, since it Is directed at the con-
summsation of a specific sale by the utility
representative, the employer actually
making the delivery in the one case, while
in the other the sale is consummated In
the sense that the representative obtains
an order or commitment from the cus-
tomer. In another type of situation the
utility representative persuades the con-
sumer to buy the appliance and he may
even accompany the consumer to an ap-
pliance store where the refailer shows the
appliance and takes the order, In such
instances the utility representative is not
an outside salesman since he does not
consummate the sale or direct his efforts
toward making the sale himself. Simi-
larly, the utility representative is not ex-
empt as an outside salesman {f he merely
persuades the consumer to purchase an
appliance and the consumer then goes to
an appliance dealer and places his order,

(4) Still another type of situation in-
volves the company representative who
visits chainstores, arranges the merchan-
dise on shelves, replenishes stock by re-
placing old with new merchandise, con-
sults with the manager as to the require-
ments of the store, fills out a requisition
for the quantity wanted and leaves it
with the store manager to be transmitted
to the central warehouse of the chain-
store company which later ships the
quantity requested. The arrangement of
merchandise on the shelves or the re-
plenishing of stock is not exempt wors
unless it is incidental to and in conjunc-
tion with the employee's own outside
sales. Since the manufacturer’s repre-
sentative in this instance does not cou-
summate the sale nor direct his efforts
toward the consummation of a sale (the
store manager often has no authority 0
buy) this work must be counted &5

nonexempt.
§ 541.505 Driver salesmen.

(a) Where drivers who deliver 10 &1
employer's customers the products dis-
tributed by the employer also perfom
functions concerned with the selling of
such products, and questions arise 85 e‘z
whether such an employee is emplos i
fn the capacity of outside salesmal, al
the facts bearing on the content of the
job as a whole must be scrutinized t0

determine whether such an employee 5
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really employed for the purpose of mak-
ing sales rather than for the service and
delivery duties which he performs and, if
0, whether he is customarily and regu-
Iarly engaged in making sales and his
performance of nonexempt work is suf-
ficlently limited to come within the tol-
erance permitted by %541.5. The em-
ployee may qualify as an employee em-
ployed in the capacity of outside sales-
man if, and only If, the facts clearly
indicate that he is employed for the pur-
pose of making sales and that he is cus-
tomarily and regularly engaged in such
nctivity within the meaning of the act
and this part. As in the case of outside
salesmen whose jobs do not involve de-
livery of products to customers, the em-
ployee's chief duty or primary function
must be the making of sales or the taking
of orders if he is to qualify under the
definition in § 541.5. He must be a sales-
man- by occupation. If he is, all work
that he performs which is actually inci-
dental to and in conjunction with his
own sales effort Is exempt work. All other
work of such an employee is nonexempt
work. A determination of an employee's
chief duty or primary function must be
made in terms of the basic character of
the job as & whole. All of the duties per-
formed by an employee must be consid-
ered. The time devoted to the various
duties 15 an important, but not neces-
sarlly controlling, element,

(b) Employees who may perform a
combination of selling or sales promo-
ton activities with product deliveries are
employed in a number of industries, Dis-
tributors of carbonated beverages, beer,
bottled water, food and dalry products
of various kinds, cigars and other non-
food products commonly utilize such em-
ployees, variously known as routemen,
foute drivers, route salesmen, dealer
salesmen, distributor salesmen, or driver

en. Some such employees dellver

a retail to customers' homes; others
deliver on wholesale routes to such cus-
tomers as retall stores, restaurants, hos-
pitals, hotels, taverns, and other business
establishments. Whether such an em-
bloyee qualifies as an outside salesman
under the regulations depends, as stated
in paragraph (a) of this section, on the
content of the job as & whole and not
on its title or designation or the kind of
business in which the employer is en-
Eaged. Hearings in 1964 concerning the
pplication of § 541.5 to such employees
demonstrated that there is great varia-
Hon in the nature and extent of sales
betivity and its significance as an ele-
ment of the job, as among drivers whose
duties are performed with respect to Qif-
JJerent products or different industries
And also among drivers engaged in the
fame industry in delivering products to
different types of customers. In some
‘ases the facts may make it plain that
fuch an employee is employed for the
:‘;mose of making sales; in other cases

e facts are equally clear that he is em-
ziom for another purpose. Thus, there

little question that a routeman who
Provides the only sales contaot between
the employer and the customers, who
tlls on customers and takes orders for
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products which he delivers from stock in
his vehicle or procures and delivers to
the customer on a later trip, and who
receives compensation commensurate
with the volume of products sold, is em-
ployed for the purpose of making sales.
It is equally clear, on the other hand,
that a routeman whose chief duty is to
transport products sold by the employer
through vending machines and to keep
such machines stocked, in good operat-
ing condition, and In good locations, is
not selling his employer's product or
employed for the purpose of making sales
but is employed for purposes which, al-
though important to the promotion of
sales to customers using the machines,
plainly cannot characterize the employee
a5 A& salesman by occupation. In other
cases there may be more difficulty in de-
termining whether the employee is em-
ployed for the purpose of making sales
within the meaning of this part. The
facts in such cases must be weighed in
the light of the principles stated in para-
graph (a) of this section, giving due con-
sideration to the factors discussed in
subsequent paragraphs of this section.
(¢) One source of difficulty in deter-
mining the extent to which a route driver
may actually be engaged in making sales
arises from the fact that such a driver
often calls on established customers day
after day or week after week, delivering
& quantity of his employer’s products at
each call, Plainly, such a driver 15 not
making sales when.he delivers orders to
customers to whom he did not make the
initial sale in amounts which are exactly
or approximately prearranged by cus-
tomer or contractual arrangement or in
amounts specified by the customer and
not significantly affected by solicitations
of the customer by the delivering driver.
Making such deliveries, as well as recur-
ring deliveries the amounts of which are
determined by the volume of sales by
the customer since the previous delivery
rather than by any sales effort of the
driver, do not qualify the driver as an
outside salesman nor are such deliveries
and the work incident thereto directly
to the making or soliciting of sales by
the driver so as to be considered exempt
work. On the other hand, route drivers
are making sales when they actually
obtain or solicit, at the stops on their
routes, orders for their employer's prod-
ucts from persons who have authority
to commit the customer for purchases.
A driver who calls on new prospects for
customers along his route and attempts
to convince them of the desirability of
accepting regular delivery of goods is
likewise engaged in sales activity and Is
making sales to those from whom he ob-
tains a commitment. Also, a driver sales-
man calling on established customers on
his route, carrying an assortment of the
articles which his employer sells, may be
making sales by persuading regular cus-
tomers to accept delivery of increased
amounts of goods or of new products,
even though the Initial sale or agree-
ment for delivery of the employer’s prod-
ucts may have been made by someone
else. Work which is performed incidental
to and In conjunction with such sales
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activities will also be considered exempt
work, provided such solicitation of the
customer is frequent and regular. Inci-
dental activities include loading the truck
with the goods to be sold by the driver
salesman, driving the truck, delivering
the products sold, removing empty con-
tainers for return to the employer, and
collecting payment for the goods
delivered.

(d) Neither delivery of goods sold by
others nor sales promotion work as such
constitutes making sales within the
meaning of § 541.5; delivery men and
promotion men are not employed in the
capacity of outside salesmen for purposes
of section 13(a) (1) of the act although
both delivery work and promotion work
are exempt salesman as an incident to his
own sales or efforts to sell, The distinc-
tion between the making of sales and the
promotion of sales Is explained in more
detail in the discussion and {llustrations
contained in § 541.504. Under the prin-
ciples there stated a route driver, just
as any other employee, must have as his
chief duty and primary function the
making of sales in the sense of obtaining
and soliciting commitments to buy from
the persons upon whom he calls if he
is to qualify under the regulations as an
employee employed in the capacity of
outside salesman. For this reason, a
route driver primarily engaged in making
deliveries to his employer’s customers
and performing activitles intended to
promote sales by customers, including
placing point-of-sale and other adver-
tising materials, price stamping com-
modities, arranging merchandise on
shelves or In coolers or cabinets, rotating
stock according to date, and cleaning
and otherwise servicing display cases,
is not employed In the capacity of an
outside salesman by reason of such work.
Such work is nonexempt work for pur-
poses of this part unless it is performed
as an incident to or in conjunction with
sales actually made by the driver to such
customers. If the driver who performs
such functions actually takes orders or
obtains commitments from such custom-
ers for the products which he delivers,
and the performance of the promotion
work is in furtherance of his own sales
efforts, his activities for that purpose in
the customer’s establishment would be
exempt work.

(@) As indicated in paragraph (a) of
this section, whether a route driver can
qualify as an outside salesman depends
on the facts which establish the content
of his job as & whole. Accordingly, in
borderline cases a determination of
whether the driver is actually employed
for the purpose of, is customarily and
regularly engaged in, and has as his chief
duty and primary function the making
of sales, may involve consideration of
such factors as a comparison of his duties

with those of other employees engaged
as (1) truckdrivers and (2) salesmen;
possession of a salesman’s or solicitor’s
license when such license 1s required by
law or ordinances; presence or absence
of customary or contractual prearrange-
ments concerning amounts of products
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to be delivered; description of the em-
ployee’s occupation in union contracts;
the employer’s specifications as to quall-
fications for hiring; sales training; at-
tendance at sales conferences; method of
payment; proportion of earnings directly
attributable to sales effort; and other
factors that may have a bearing on the
relationship to sales of the employee's
work. However, where it is clear that
an employee performs nonexempt work
in excess of the amount permitted by
§ 541.5, he would be nonexempt in any
event and consideration of such factors
as the foregoing would not be pertinent,

(f) The following examples will fur-
ther illustrate the factual situations in
which, under the principles discussed
previously in this section, routemen en-
gaged in recurrent deliveries of goods
may qualify or may fail to qualify for
exemption as outside salesmen,

(1) A retail routeman who regularly
calls on established retail customers to
deliver goods of generally prearranged
amounts and kinds may also exert con-
siderable effort not only to keep such
customers satisfied to continue their
orders for such goods but also to make
such customers aware of other products
which he would like to sell to them and
to offer to take orders for such products
or for increased amounts of the products
which he is already delivering to the cus-
tomer. In addition, he may call at pros-
pective retail customers’ homes for the
purpose of persuading such persons to
order the goods which he sells. A route-
man who customarily and regularly calls
on customers for these purposes and
takes orders from them for products
which he delivers to them, in addition
to those products for which delivery has
been prearranged, who is in practical
effect his employer’'s exclusive sales con-
tact with such customers, and whose
earnings are in large part directly attrib-
utable to sales made to such customers,
will be considered to be employed in the
capacity of outside salesman and within
the exemption provided by section 13(a)
(1) of the Act if he does not perform
nonexempt work in excess of the toler-
ance permitted by § 541.5.

(2) A routeman who calls on retail
stores which are among his employer's
established customers may also qualify
for exemption as an outside salesman
notwithstanding the goods he delivers to
them are of kinds and in amounts which
are generally prearranged. Other facts
may show that making sales Is his chief
duty and primary function and that he
is customarily and regularly engaged in
performing this function. Thus, such a
routeman whose regular calls on estab-
lished customers involve not only deliv-
ery of prearranged items but also active
efforts to persuade such customers to
continue or increase their orders for such
goods and to solicit their orders for other
kinds of products which he offers for
sale, who alos calls on retail stores which

are prospective customers, talks to per-
sons who are authorized to order goods
for such stores, and solicits orders from
them for the goods which he sells, and
whose compensation is based primarily
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on the volume of sales attributable to his
efforts, will be considered exempt as an
outside salesman if he does not perform
nonexempt work in excess of the toler-
ance permited by § 541.5.

(3) If a routeman delivers goods to
branch business establishments whose
personnel have no authority to place
orders or make .commitments with re-
spect to the kinds and amounts of such
goods, and if the kinds and amounts of
goods delivered are not determined pur-
suant to orders placed by the authorized
personnel of the customer's enterprise as
a result of sales solicitation by the route-
man, it is clear that the routeman’s calls
on such branch establishments are not &
part of the making of sales by him or
incidental to sales made by him. If such
work is his chief duty or primary func-
tion or if he spends a greater proportion
of the workweek in such work than is
allowed for nonexempt work under
§ 5415, such a routeman cannot qualify
for exemption as an “outside salesman",

(4) A routeman who delivers to super-
markets after the enterprise has been
persunded, by a salesman of the route-
man’s employer, to accept delivery of
goods, and whose functions other than
such deliveries are primarily to arrange
me , rotate stocks, place point-
of-sale and other advertising materials,
and engage in other activities which are
intended to promote sales by the super-
markets of the goods he has delivered, is
not employed primarily for the purpose
of selling and is not customarily and
regularly engaged in making sales.
Rather, he Is employed primarily to de-
liver goods and to perform activities in
the supermarkets of a nature usually
performed by store employees not em-
ployed as salesmen. Such a routeman is
not employed in the capacity of outside
salesman within the exemption provided
by section 13(a) (1).

(5) Some employees are engaged In a
combination of activities involving de-
livery, the selling of services, and the
performance of the services, For exam-
ple, some drivers call on customers for
the purpose of selling pesticides and, if a
sale is consummated, applying the pesti-
cides on the customer’s property. Such
employees, like those referred to in
§ 541.501(e), are not exempt as outside
salesmen. They are primarily engaged in
delivery or service functions, not in out-
side selling.

§ 541.506 Nonexempt work generally.

" Nonexempt work is that work which is
not sales work and is not performed in-
cidental to and in conjunction with the
outside sales activities of the employee.
It includes outside activities like meter-
reading, which are not part of the sales
process. Inside sales and all work in-
cidental thereto are also nonexempt
work. So is clerical warehouse work
which 5 not related to the employee's
own sales. Similarly, the training of other
salesmen is not exempt as outside sales
work, with one exception. In some con-
cerns it is the custom for the salesman
to be accompanied by the trainee while
actually making sales. Under such cir-
cumstances it appears that normally the

trainer-salesman and the trainee mak,
the various sales jointly, and both noy.
mally receive a commission thereon, 1n
such instances, since both are engaged iy
making sales, the work of both is oo
sidered exempt work. However, the work
of a helper who merely assists the salee.
man in transporting goods or samples
and who is not directly concerned with
effectuating the sale is nonexempt work.

§ 541,507  20-percent limitation on non-
exempt work.

Nonexempt work In the definition of
“outside salesman" Is lImited to “20 per-
cent of the hours worked In the work-
week by nonexempt employees of the
employer.” The 20 percent is computed
on the basis of the hours worked by non-
exempt employees of the employer who
perform the kind of nonexempt work
performed by the outside salesman. If
there are no employees of the employer
performing such nonexempt work, the
base to be taken Is 40 hours a week, and
the amount of nonexempt work allowed
will be 8 hours a week.

§ 541.508 Trainees, outside salesmen,

The exemption is applicable to an em-
ployee employed in the capacity of out-
side salesman and does not include em-
ployees tralning to become outside sales-
men who are not actually performing
the duties of an outside salesman (see
also § 541.506).

SPECIAL PROBLEMS
§ 541.600 Combination exemptions,

(a) The divisions' position under the
regulations in subpart A of this part per-
mits the “tacking' of exempt work under
one section of the regulations in sub-
part A to exempt work under another
section of those regulations, so that 8
person who, for example, performs &
sional work may qualify for exemption.
combination of executive and profes-
In combination exemptions, however, the
employee must meet the stricter of the
requirements on salary and nonexempt
work. For instance, if the employee per-
forms a combination of an executives
and an outside salesman's function (re-
gardless of which occupies most of his
time) he must meet the salary require-
ment for executives. Also, the total hours
of nonexempt work under the definition
of “executive” together with the hour
of work which would not be exempt If
he were clearly an outside salesman, must
not exceed either 20 percent of his own
time or 20 percent of the hours worked
in the workweek by the nonexempt em-
ployees of the employer, whichever Is the
smaller amount. X

(b) Under the principles in paragrad
(a) of this section combinations of ex-
emptions under the other sections of !hi
regulations in subpart A of this D-‘f 2
are also permissible. In short, under !k‘}tl
regulations in subpart A, wprk uh:;}
is “exempt” under one section of ':
regulations in subpart A will not defed
the exemption under any other section.

§ 541.601 Special provision for motion
picture producing industry. it
a

Under § 541.5a, the requirement
the employee be paid “on a salary basis
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does not apply to an employee in the
motion picture producing industry who
is compensated at a base rate of at least
§200 & week (exclusive of board, lodging,
or other facilities) . Thus, an employee in
this industry who {s otherwise exempt
under £§ 541.1, 541.2, or 541.3 and who is
employed at a base rate of at least $200
o week is exempt if he is pald at least
pro rata (based on a week of not more
than 6 days) for any week when he does
not work a full workweek for any rea-
son. Moreover, an otherwise exempt em-
plovee in this industry qualifies for
exemption if he Is employed at a dally
rate under the following circumstances:
(a) The employee is in a job category
for which a weekly base rate is not pro-
vided and his daily base rate would yield
at least $200 if 6 days were worked; or
(b the employee is in a job category
having & weekly base rate of at least $§200
and his daily base rate is at least one-
sixth of such weekly base rate.

§511.602 Special proviso concerning
executive and administrative em-
ployees in multi-store retailing oper-
ations.

(s) The tolerance of up to 40 percent
of the employee's time which is allowed
{for nonexempt work performed by an
exeoutive or administrative employee of
u retail or service establishment does not
apply to employees of a multiunit retail-
ing operation, such as a chainstore sys-
tem or a retail establishment having one
or more branch stores, who perform cen-
tral functions for the organization in
physically separated establishments such
as warehouses, central office buildings, or
other central service units or by traveling
from store to store. Nor does this special
tolerance apply to employees who per-
form central office, warehousing, or serv-
fee functions in a multiunit retailing op~
eration by reason of the fact that the
space provided for such work is located
in‘a portion or portions of the building
In which the main retail or service es-
tablishment or another retail outlet of
the organization is also situated. Such
employees are subject to the 20-percent
limitation on nonexempt work,

(b) With respect to executive or ad-
ministrative employees stationed in the
main store of a multistore retailing op-
emtion who engage in activities (other
than central office functions) which re-
late to the operations of the main store,
and also to the operations of one or more
physically separated units, such as
branch stores, of the same retalling op-
eration, the Divisions will, as an enforce-
ment policy, assert no disqualification of
such an employee for the section 13(a)
(1) exemption by reason of nonexempt
acHvities if the employee devotes less
than 40 percent of his time to such non-
exempt activities. This enforcement
policy would apply, for example, in the
case of a buyer who works in the main
store of a multistore retailing operation
and who not only manages the mil-
linery department in the main store, but
s also responsible for buying some or all
of the merchandise sold in the millinery
departments of the branch stores.

RULES AND REGULATIONS

Signed at Washington, D.C., this 30th
day of April 1973,

Bex P, ROBERTSON,
Acting Administrator,
Wage and Hour Division,

OCCUPATIONAL INDEX

Nore—~This index lists, for ease of refer-
ence, the sections of this part which refer to
Job titles. The user should note, however,
that where job titles do appear in the {llus-
trations in the text, they should not be con-
strued to mean that employees holding such
titles are cither exempt or noneéxempt or that
they meet any one of the specific require-
ments for exemption,

Accountant, 541.302

Account exocutive, 541.201, 541.205

Actor, 541.303

Adjuster, 541.206

Advisory specialist, 541,205

Analyst, wage rate, 541.201, 541.205

Animator, 541.303

Announcer, radlo, 541.303

Announcer, telovision, 541.303

Artist, 541.303, 541313

Asalstant, administrative,
541.207, 541.208

Assistant buyer, 541.105, 541 201, 541.205

Assistant, confidential, 541.201

Assistant, executive, 541.201

Asslatant department head, 541.106

Assistant to general manager, 541.201

Assistant to president, 541.201, 541.207

Auditor, traveling, 541 201

Bookkeeper, 541.205, 541.207

Bookkeoper, head, 541,115

Broker, customers’, 541.201, 541,205, 541207

Buyer, 541.108, 0541201, 05641205, 541.207,
541.501, 541602 °

Buyer, assistant, 541.105, 541.201, 541.206

Buyer, loase, 541.201

Buyer, outside, 541,501

Buyer, resident, 541.2056

Oarpenter, 541.119

Cartoonist, 541.303

Cashier, bank, 541.205

Checker, 541.108

Chemlist, 541.302, 541.300, 541.307

Clalm agent, 541.205

Clerk, 541.205

Clerk, accounting, 5¢1.302

Clerk, chief, 541,115

Clerk, counter, 541.108

Clork, shipping, 541.207

Columnist, 541.303

Company representative, 541.504

Comparison shopper, 541.207, 541,504

Compoaer, 541.303

Computer operator, 541,108, 541 207

Computer programer, 541.108, 541.205, 541.207,
541302

Conductor, 541.303

Consultant, 541,205, 541.207, 541.208

Contact man, 541.201, 541.207

Copyist (motion ploture), 541.303

Craftsman, 541.119

Credit manager,
541208

Delivery man, 541.506

Dentist, 541 314

Department head, assistant, 541.105

Dietitian, 541.202, 541314

Doctor, 541,306, 541,314

Draftaman, 541308

Dramatlc critic, 541,303

Driver saleaman, 541.505

Engineer, 541,302, 541,308

Engineer, junior, 541.308

Essayist, 541.303

Examiner, 541.108, 541.207

Executive secretary, 541.201

Pinancial consultant, 541.205

Foreign exchange consultant, 541.201

Foreman-cutter, 541.115

Foreman-examiner, 541.108
Foreman-fixer (hoslery), 541,116

541.201, 541.205,

541.201, 541.205, 541207,

Foreman-machine adjuster, 541.108

Foreman-"setup” man, 541.108

Foreman, construction, 541.104

Foreman, garment shop, 541.115

Foreman, installation, 541,104

Foreman, planer-mill, 541.115

Foreman, shipping room, 541.115

Foreman, warchouse, 541.116

Foreman, working, 541.115

Gang leader, 541,115

Gauger (oll company), 541.201

Group leader, 541.115

Grader, 541.207

Head bookkeeper, 541.115

Head shipper, 541,115

Illustrator, 541313

Ingide salesman, 541.502

Inspector, 541,108, 541.207

Inspector, insurance, 541.205

Insurance expert, 541.201

Interns, 541314

Inventory man, traveling, 541.201

Investment consultant, 541.201

Jobber's representative, 541.504

Jobber’s salexman, 541,504

Journalist, 541.303

Key punch operator, 541.207

Juntor programer, 541.207

Labor relations consultant, 541,205

Labor relations director, 541.201

Lawyer, 541302, 541,314

Legal stenographer, 541.302

Librarian, 541.308

Linotype operator, 541,110

Location manager, motion picture, 541.201

Lumber grader, 541.207

Machine shop supervisor, 541,105

Manager, branch, 541.113, 541.118

Manager, credit, 541.201, 541.208, 0541207,
541208

Manager, cleaning establishment, 541.109

Manager, office, 541,115, 541.208

Manager, traffic, 541.208

Management consultant, 541.207, 541.208

Manufacturer's representative, 541 504

Mechanle, 541.110

Medical technologist, 541.203, 541.306

Methods engineer, 541.201

Mine superintendent, 541.100

Motion plcture producing
ployees in, 541.001

Musician, 541.8303

Newspaper writer, 541.303

Novellst, 541303

Nurse, 541314

Office manager, 541,115, 541.208

Optometrist, 541314

Organization planner, 541,201

Painter, 541.303

Personnel clerk, 541.205, 541.207

Personnel director, 541.201

Personnel manager, 541,205, 541 207

Pharmacist, 541.314

Physician, 541306, 541314

Physician, general practitioner, 541314

Physician, intern, 541314

Physleian, osteopathic, 541,314

Physiclan, resident, 541314

Planer-mill foreman, 541.115

Podiatrist, 541314

Production control supervisor, 541201

Programer trainee, 541.207

Promotion man, 541201,
541.505

Psychologlst, 541.202, 541314

Psychometriat, 541314

Purchasing agent, 541,201, 541,207

Radio announcer, 541.303

Ratesetter, 541201

Registered nurse, 541.302

Roporter, 541.303

Representative, company, 541.5604

Representative, jobber's, 541.504

Ropresentative, manufacturer's, 541,504

Reopresentative, utility, 541.504

Resident buyer, 541.205

Retall routeman, 541,505

Retoucher, photographic, 541.303

Route driver, 541505

industry, em-

541.206, 541.504,
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Routeman, 541.505

Routeman, retall, 541.505

Safety director, 541.201, 541.205
Saleaman, dealer, 541.505
Salesman, distributor, 541.508
Salesman, driver, 541.506

Salesman, inside, 541.502
Salesman, jobber's, 541.604
Salesman, laundry, 541.501
Salesman, mall, 541.502

Salesman, route, 541.505

Saleaman, telephone, 541.502
Salesman, typewriter repair, 541.501
Saleaman, wholesale, 541.207
Salesman’s heiper, 541506

Sales research expert, 541.201
Sanitarian, 541.314

School bullding manager, 541.202
School department head, 541.201
School lunch room manager, 541.202
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School malntenance man, 541.202

School principal, 541.201

Bchool superintendent, 541.201

School vice principal, 541,201

Seoretary, 541205

Secretary, excutive, 541201

Serviceman, 541501

Shipper, head, 541,115

Shipplog clerk, 541.207

Shipping room foreman, 541.115

Singer, 541.303, 841313

Social worker, 541.202, 541314

Statisticlan, 541201, 541.205

Strawboss, 541,115

Supervisor, production control, 541.201

Tape librarian, 541207

Tax consultant, 541.206

Tax expert, 541.201, 541,205

Teacher, 541315, 541300, 541302, 541304,
541307, 541315

Technologlist, 5641314

Television announcer, 541.308

Teller, bank, 541205, 541.207

Theraplist, 541314

Timekeeper, 541.108

Traflic manager, 541208

Trainee, 541,116, 541.210, 541308, 541310,
541,508, 541.508

Tralner-salesmman, 541.506

Truck driver, 541207, 541505

Utility representative, 541.201, 541504

Violinist, 541.303

Working foreman, 541.115

Working supervisor, 541,115

Writer, advertising, 541.303

Writer, fiction, 541303

Writer, newspaper, 541,303

Writer, scenarto, 541303

Writer, short story, 541.303

X-ray technician, 541306
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